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APPENDIX 9 PRELIMINARY PLAT CHECKLIST 
 

Section A:  Completed by Subdivider 

Name of Proposed 
Subdivision: 

 
 

Location: 
 
 

Property Owner: 
 
 

Legal Description: 
 
 
 

Property Geocode/Parcel ID: 
 
 

 
Subdivider Explanatory 
Comments: 

 
 
 
 

 
20 copies submitted to Planning Office (AFTER sufficiency is met):  
  Preliminary Plat or Plan  
24" x 36" in size  
(For one-or-two lot proposed subdivisions, 18 of the 20 copies may be 11" x 17" in 
size.) 
 Preliminary Plat Supplements 
Additional public review copies 
 (Required) Placed in local library:  Date______   
Library_________________________ 
 
(Big Sky only) Placed at Big Sky Fire Department and/or Yellowstone Club: 
Date______ 
 

 

Section B:  Completed by Planner 

PLANNER REVIEW Date: By: Comment: 

Received: 
   

 

Element Review  
   

Element Complete:     

Sufficiency Review: 
 
 
 

  

Meets sufficiency:    

Lee's Pool Subdivision, PUD

Moonlight Basin - Big Sky, MT

MB MT Acquisition LLC

Tract A1 of Certificate of Survey No. 2508

 25-0425-12-1-01-01-0000
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Section C:  Completed by Subdivider and Planner 

Items and Information, Filled Out by: 
(Note if Not Applicable) 

Subdivider 
Planner 

Element Review Sufficiency Review 
Missing OK/NA Missing OK/NA 

Documentation of Status as First Minor Subdivision       

Subdivision Application Form (Appendix 11)       

Subdivision Review Fee.      

Preliminary Plat or Plan 24" x 36" in size  
Preliminary Plat Contents (Surveyor should be made aware of these requirements.) 

   a. Title Block. 

1. Name and location of subdivision (Name does not 
duplicate another subdivision). 

     

2. Scale      

3. North arrow.      

4. Date of preparation.      

   b. Vicinity map.      

   c. Approximate exterior boundaries of the platted tract 
and location of all section corners or legal subdivision 
corners of sections pertinent to the subdivision 
boundary. 

     

   d. All lots and blocks, designated by numbers, and the 
approximate dimensions and area of each lot. 

     

  e.  All roadways and right-of-way width/grades/curvature 
of each, with existing and proposed roadway names 
(New road names have been approved by Madison 
County). 

     

   f. Proposed intersection locations or other access points 
for any subdivision requiring access to highways, 
arterials, and collectors. 

     

   g. Approximate location, boundaries, dimensions, and 
areas of all parks, common grounds, or other grounds 
dedicated for public use. 

     

 Included
Included

N/A

Included (as well as 11x17 copy
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Items and Information, Filled Out by: 
(Note if Not Applicable) 

Subdivider 
Planner 

Element Review Sufficiency Review 
Missing OK/NA Missing OK/NA 

   h. Existing and proposed utilities located on or adjacent 
to the tract, including: 

     

1. Approximate location, size, and depth of sanitary 
and storm sewers, water mains, fire hydrants, dry 
hydrants, cisterns, and any other water 

     

2. Approximate location of gas, electric, and telephone 
lines, and street lights. 

     

3. Approximate location of the nearest water mains 
and sewer lines where none are located on or 
adjacent to the tract. 

     

4. Existing irrigation ditches and canals.      

   i.  Ground Elevations on the Tract.  Contour intervals are 
provided at suggested vertical intervals of: two (2) feet 
where the average slope is 0-2%, five (5) feet where 
the average slope is 3-7%, and ten (10) feet where the 
average slope is over 7%.  Notes: (1) A cross section 
may be required to define drainage patterns.  (2)  
United States Geological Survey data or other informa-
tion may be used, if it presents an accurate and usable 
representation of ground features. 

     

   j.  Approximate location of existing buildings, structures, 
and improvements. 

     

   k.  Approximate location and identity of existing and 
proposed public and private easements and rights-of-
way, including description of their width and purpose.  
This includes conservation easements. 

     

   l.  Approximate location of any water bodies.      

 m.  Floodway survey data, when required.      

   n. Construction setback from any river running through or 
immediately adjacent to the proposed subdivision. 
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Items and Information, Filled Out by: 
(Note if Not Applicable) 

Subdivider 
Planner 

Element Review Sufficiency Review 
Missing OK/NA Missing OK/NA 

   o. Proposed building envelopes.      

   p. Names of adjoining platted subdivisions and numbers 
of adjoining COSs previously recorded. 

     

   q. Ownership of all lands adjacent to the subdivision and 
to the access road leading from a present public right-
of-way to the boundary of the proposed subdivision. 

     

Preliminary Plat Supplements: 

   a.  A vicinity sketch or sketches showing conditions on 
subject land and adjacent land, including: 

     

1. Clear indication of the proposed subdivision on an 
U.S. Geological Survey topographic map, aerial 
photograph, or location map. 

     

2. Approximate direction and gradient of ground slope, 
including any embankments or retaining walls.  

     

3. Current land uses.      

4. Location of buildings, railroads, power lines, towers, 
and roads. 

     

5. Location of any known potential man-made or 
natural hazards. 

     

   b. Any existing or proposed zoning (or other land use 
regulation) on the proposed subdivision tract and in 
the vicinity. 

     

   c. Overall development plan or notice of plan approval by 
governing body. 

     

Appendix A

   N/A

Appendix B
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Items and Information, Filled Out by: 
(Note if Not Applicable) 

Subdivider 
Planner 

Element Review Sufficiency Review 
Missing OK/NA Missing OK/NA 

   d. Where land will be dedicated to public use, either: 
1.  A dedication certificate of a licensed title abstractor 

showing the written consent of the dedication by the 
owners of the land and any lien holders or claimants 
of record against the land; or, 

2. Title insurance guaranteeing the dedication, in a 
reasonable amount (to be determined by the 
governing body). 

     

   e. Drafts of any covenants and restrictions to be included 
in deeds or contracts for sale. 

     

   f. Draft of any owners’ association covenants.      

   g. Draft of any plat approval covenants.      

   h. Names and addresses of adjoining landowners, and 
documentation that they have received at least 30 
days’ advanced notification of the proposed 
subdivision.  Include any comments received. 

     

   i. Names and addresses of all lien holders, easement 
holders, potentially affected water users (if any, and if 
known), and any property owners association 
potentially affected by the project as determined by the 
planner.  Documentation that they have received at 
least 30 days’ advanced notification of the proposed 
subdivision.  Include any comments received. 

     

Appendix C

Appendix D

N/A

Appendix E

Appendix E & F
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Items and Information, Filled Out by: 
(Note if Not Applicable) 

Subdivider 
Planner 

Element Review Sufficiency Review 
Missing OK/NA Missing OK/NA 

   j. Names and addresses of public agencies and 
municipalities located within two (2) miles of the 
proposed subdivision (including any agencies who 
manage a road that would provide access to the 
development), and documentation that they have 
received at least 30 days’ advanced notification of the 
proposed subdivision.  Include any comments 
received. 

     

    k. Verification that other review agencies, as required 
(See Appendix 1), have received at least 30 days’ 
advanced notification of the proposed subdivision.  
Include any comments received. 

     

     l. Verification that local library has received a copy of 
the subdivision application package. 

     

   m. Copies of easements, proposed easements, or other 
documents verifying legal access to the subdivision. 

     

   n. Calculations, documentation pertaining to parkland 
dedication or cash-in-lieu. 

     

   o. Water and sanitation information, as outlined in 
Appendix 13 or 14.  Approval from DEQ or County 
Sanitarian, if available. 

     

 p. Environmental assessment (Appendix 10) 
1. Select one 
 Full. 
 Partial. 
 Exemption statement from Planning Board. 

     

Appendix G

Appendix G

Appendix H

Appendix I

N/A

Appendix J

X

Appendix K
*Includes ODP 
 Condition Updates
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Items and Information, Filled Out by: 
(Note if Not Applicable) 

Subdivider 
Planner 

Element Review Sufficiency Review 
Missing OK/NA Missing OK/NA 

2.  Required special studies, such as: 
 Geological assessment 
 Hydrology study 
 Wetlands delineation 
 Floodplain survey 
 Traffic impact analysis 
 Fire protection plan 
 Cultural resources survey 
 Other (list) 

     

   q. Floodplain development permit, if required (Appendix 
31). 

     

   r. Receipt for noxious weed management plan and 
review fee (Appendix 18). 

     

   s. Explanation of water rights/mineral rights.      

   t. Land stewardship plan (Appendix 15).      

   u. Statement of how the proposed subdivision meets the 
ten (10) public interest review criteria and the goals 
and objectives of the Madison County Growth Policy 
(Guidelines are included in Appendices 10 and 16). 

     

   v. Other public comments received.      

Special information for:  

a. Mobile home parks. 
b. Recreational vehicle parks. 
c. Condominiums or townhouses. 
d. Planned unit developments. 

     

Preliminary Plat Checklist (one copy only).      

 

Appendix K

N/A

Appendix L

Appendix M

See Appendix K

None

See Appendix K

See Appendix K
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APPENDIX 11 SUBDIVISION APPLICATION 
COVER SHEET & FORM 

 
Name of Proposed Subdivision. _____________________________________  
 
Date of Pre-Application Meeting(s). 
_______________________________________  

 
Date of Overall Development Plan Approval by the Board of Madison County 
Commissioners (If applicable). _______________________________________  
 
 
Contents of Subdivision Application Package. 
 

                    [If applicable] Overall Development Plan Information. 
                    Preliminary Plat (or Plan). 
                    PART I of the Subdivision Joint Application Form (See Appendix 12). 
                     PART II materials of the Subdivision Joint Application Form (See 

Appendix 12).                  
                    [If applicable] Environmental Assessment Materials (See PART III of 

Appendix 12 and Appendix 10). 
                    Additional Supplementary Materials. 
                    Additional Supplementary Materials if proposed subdivision is a planned 

unit development (PUD). 
                    Preliminary Plat Checklist (See Appendix 9). 
                    Subdivision review fee (See Appendix 4). 
                    Any request for variance, along with variance review fee (See Appendix 

30). 
 
 
 
Note: 
 
Pursuant to the Madison County Subdivision Regulations, the Board of Madison 
County Commissioners may revoke a subdivision approval if it determines that 
information provided by the subdivider, and upon which such decision was based, 
is inaccurate.  Therefore, please complete the application package accurately and 
provide all information requested. 

Lee's Pool Subdivision, PUD

January 28, 2019

  September 18, 2018

          X
          X
          X
          X

          X

          X 
          X

          X
          X
        N/A
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Part 1-II  
Community Services and Facilities (MDEQ Joint Application Part II) 

• Executive Summary 
• Figure 1: Vicinity Map (Big Sky) 
• Figure 2: Vicinity Map (Moonlight Basin)  
• Figure 3: Preliminary Site Plan 
• Figure 4: Water System  
• Figure 5: Wastewater System 
• Figure 6: Grading and Drainage Plan 





MOONLIGHT BASIN 

LEE'S POOL SUBDIVISION 

ENVIRONMENTAL ASSESMENT 

Part 1-11 COMMUNITY SERVICES AND FACILITIES 

Note: The following text and figures provide information regarding the proposed 

subdivision, the subject property and the details associated with the application 

requirements for Part II of the Montana Department of Environmental Quality (MDEQ) 

Joint Application Form. Maps and figures that are referenced within the text will be 

located at the back of the section in which they are referenced throughout this 

document. 

1-11.A Executive Summary

The Lee's Pool Subdivision (Lee's Pool) is a 10-lot subdivision proposed within the 

Moonlight Basin master planned area. As proposed, this subdivision will create these 

lots to allow for the development of 38 residential condominium units, 94 guest 

accommodation units and the future development of an additional 28 residential units on 

a remainder tract. This subdivision will also include the creation of 2 platted open space 

tracts and dedicated public accesses. These lots will be organized according to the 

following table: 

GUEST 

LOT RESIDENTIAL UNITS ACCOMODATION ACRES 

UNITS 

Condo Lots 1-5 38 94 81.42 
Open Space A & B 50.32 
Road Lots A & B 12.32 
Remainder Tract (Lot R) 28 89.72 
Land Use Totals 66 94 233.78 

Subdivision Totals 160 Units 233. 78 Acres

This subdivision is being submitted as a Planned Unit Development (PUD) to address a 

modification to the construction setback from water bodies standard specified in 

Chapter IV-8.1.c of the Madison County Subdivision Regulations. Details of the 

modification requested with this application are provided in Part 1-111.A.3 and the 

requisite PUD criteria is addressed in Part 8.8. 

The subject property is legally described as Tract A 1 of Certificate of Survey 2508 

located in the northwest, southeast and southwest quarters of Section 12, Township 6 

I 
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Part 1-III  
Environmental Assessment (MDEQ Joint Application Part III) 
 

• Figure 7: Geologic Map 
• Figure 8: Soils Map 
• Figure 9-A: Surface Water Map  
• Figure 9-B: Wetland Map 
• Figure 10: USGS Topographic Map  
• Figure 11: Slope Map 
• Figure 12: Vegetation Map 
• Figure 13-A: Access Map (Big Sky) 
• Figure 13-B: Access Map (Moonlight Basin ODP)  
• Figure 14: Current Land Use Map 
• Figure 15: Potential Hazard Map  
• Figure 16: Recreational Facilities Map 
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Part 2  
Public Interest Criteria (State of Montana) 
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Part 3  
Additional Public Interest Criteria (Madison County) 
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Part 4  
Land Stewardship Plan 
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Part 5  
Madison County Growth Policy Compliance 
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Part 6  
Special Condominium Provisions 
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Part 7  
Moonlight Basin ODP Compliance 

• Figure 17: ODP Master Site Plan 
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31)  Provide a site-specific fire evacuation plan acceptable to the Big Sky Fire 

Department with each development submittal. Provide an update on a 

comprehensive evacuation plan for the area with each subdivision submittal. 11-D, 

JV-A.14 and 23, MCSR 3/2018; 76-3-501, 504, 603 and 608, MCA.

The details of Lee's Pool emergency services facilitation has been reviewed 

and approved by the BSFD. A copy of the approval letter is included in 

Appendix K.

There has been no update to the comprehensive evacuation plan since the 

2018 ODP submittal. Moonlight will continue to work with Madison & 

Gallatin County and the BSFD on this issue.

32)Access to private property west of Moonlight Basin will need to be considered as 
development in the South Jack area is planned. 11-D and JV-A.9, MCSR 3/2018;

76-3-501 and 603, MCA.

The applicant acknowledges this condition. 

40 
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Part 8 PLANNED UNIT DEVELOPMENT CRITERIA 
 
8.A Introduction 

As per Chapter IV-B.7 of the Madison County Subdivision Regulations, this subdivision 
will be submitted for review as a Planned Unit Development (PUD). As noted in Part 4E 
of the Moonlight Basin ODP, several potential modifications to the design and 
development standards were outlined in accordance with the PUD provisions of the 
Madison County Subdivision Regulations. The objective was to identify common 
modifications that may be included in future development applications. Each 
development application would then be reviewed for compliance with the Moonlight 
Basin ODP and any modifications specified in those requests would be reviewed 
accordingly. 

The Moonlight Basin ODP was reviewed and approved as a Planned Unit Development. 
As a result, some deviations to the subdivision standards may be considered as 
waivers. 

The following waiver was approved for all future subdivisions as part of the Moonlight 
Basin ODP: 

1. Chapter IV-A.10.j: Road signs within this subdivision will be consistent with 
those which have been approved as part of the Moonlight Basin ODP. 
Specifically, the use of street signs on posts that are approximately 12' high, with 
street signs mounted at approximately 11' high. The street sign panels will be 
rusted steel, of gray/brown color, with white reflective lettering that is 4" high. The 
signs will be visible from both directions when installed as defined in the Madison 
County Subdivision Regulations. This signage would be in lieu of the reflective 
lettering on green signs as provided in the above referenced Madison County 
standard. 

The following modification is being requested as part of this subdivision application as 
part of the Moonlight Basin ODP: 

1. Chapter IV-8.1.c:  A reduction from the river construction setback is requested with 
this PUD to allow for a 40-foot construction setback from water bodies within the 
boundaries of the Lee's Pool Subdivision. The modified construction setback 
would be 40-feet from the bank of any applicable water body in lieu of the 100-
foot standard detailed in Chapter IV.B.1.c of the Madison County Subdivision 
Regulations. Justification is further discussed at the end of this chapter. 
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Planned unit developments (PUD) (Chapter IV-B.7) 
The subdivider may choose to submit a proposed subdivision application as a PUD. 
 
a. Purpose 

The purpose of this subsection is to allow flexibility in design and development 
standards, in cases where the subdivider proposes a creative concept which 
clusters development to promote the efficient provision of services and the 
preservation and enhancement of open space and other natural or cultural features. 
The PUD concept supports the planned development of an individual tract for either 
a single land use such as residential, or for a harmonious combination of land uses, 
such as a mixture of residential and commercial. 

 
The Lee’s Pool Subdivision, PUD meets the purpose of a PUD. The project both clusters 
development as well as preserves open space and other natural or cultural features. In 
addition, the project is designed for a harmonious combination of land uses, blending 
residential and commercial. 

 
Both on a macro scale as well as a micro scale, clustering is adhered to. The Madison 
County Subdivision regulations define Clustering as “Grouping houses on part of a 
property while maintaining a large amount of open space on the remaining land.” 

 
On a macro scale, the Moonlight Basin ODP (post-conservation easement placed 
12/23/19) identifies only 13% of the total land area for residential development while 
preserving 87% from residential development. 

 
On a micro scale, the Lee’s Pool Subdivision PUD is a clustered development. The total 
acreage of the project is 144 acres. Buildings are only designed on 25 of those acres, with 
119 acres remaining (Please see attached figure 1). In addition, the Lee’s Pool 
Subdivision PUD is one of the most clustered projects in Moonlight (see attached table 1). 

 
The Lee’s Pool Subdivision PUD preserves open space and other natural features. The 
project, as designed, minimizes to a maximum extent the impact on wetlands and 
waterways. The only impacts to wetlands and waterways are road crossings. No other 
construction is proposed to impact waterways. 

 
Lastly, the Lee’s Pool Subdivision PUD is designed for a harmonious combination of 
residential and commercial. The project blends hospitality, restaurants, spa and ski lodge 
(commercial) with residential, utilizing common infrastructure and amenities. By blending 
these uses, common infrastructure is planned, eliminating redundancies and additional 
impacts. 

8.B Planned Unit Development (PUD) Criteria 
 

The special requirements outlined in Chapter IV-8.7.b the Madison County Subdivision  
Regulations are provided below in bold print followed by a response as to how the 
Lee's Pool Subdivision will comply with each: 
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(1) Describe the open spaces, recreational facilities, roads and other public 
improvements. 

 
Generally, these items have been discussed throughout this document and in greater 
detail in Part 1-III. Lee's Pool will create 50.32-acres of platted open space which 
accounts for approximately 35% of the overall site. While the subdivision of Lee's Pool 
will not include a parkland dedication, the creation of the platted open space far exceeds 
the potential dedication by over a factor of three. This subdivision provides access to 
indoor/outdoor recreational amenities and downhill skiing, Nordic skiing, snowshoeing, 
biking and lake amenities are all immediately adjacent to the site as illustrated on Figure 
16 (Part1-III). Roads are detailed in Part 1-III.E and other public improvements are 
addressed throughout Parts 1.II and 1-III. 

 
(2) Describe the long-term management of open space and whether commonly 

owned or not. 
 

The open space parcels created as part of the Lee's Pool Subdivision will not be further 
subdivided for residential or commercial development. Modifications to the open space, 
if any, will be limited to that which may be necessary to facilitate area wide utility 
upgrades or overall enhancement through the addition of trails or other recreational 
features. 

 
The parcels will be owned and managed by the subdivider. Ultimately, it will be 
owned, managed and maintained by the members of the Moonlight Basin Community 
Association and any individual sub-associations therein. Open space parcels will be 
managed to preserve wildlife habitat, maintain view shed buffers and uphold the 
recreational values consistent with the overall open space management concept of 
Moonlight Basin. 

 
(3) Describe the long-term management of common facilities or property. 

 
Long-term management of open spaces will be as noted above. The Association 
outlines specific duties and assessment for the long-term maintenance of the common 
facilities and properties. 

 
(4) Provide a schedule for installing road and utility improvements. 

 
Road and utility improvements will be installed to service this development as part of the 
subdivision platting process, starting summer of 2020 through 2022. 
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(5) Describe any proposed modifications from the design and development 

standards outlined in this chapter. 
 

The modifications requested with this application are detailed in Part 8.A above and 
further discussed at the end of this chapter. 

 
(6) Provide a statement of how the proposed PUD would accomplish any or all of 

the following purposes: (a through e) 
 

(a) Preserve to the maximum extent possible, the natural characteristics of the 
land including topography, vegetation, streams and other water bodies. 

 
The Lee’s Pool Subdivision PUD site plan has been designed to preserve to the maximum 
extent possible the natural characteristics of the land including topography, vegetation, 
streams and other water bodies. 
 
The site plan and has been developed to minimize site disturbance. By breaking the uses 
into multiple buildings, rather than fewer, larger buildings mass grading is not necessary, 
therefore preserving to a maximum extent possible the existing topography. 
 
Similarly, native vegetation will be preserved to a maximum extent possible. Vegetation 
removal is only proposed where absolutely necessary to clear for building sites and 
infrastructure. The landscaping is proposed to be native landscaping to blend in with the 
existing site vegetation. All disturbed sites will be revegetated with native plants. 
 
The streams and other water bodies are being preserved to a maximum extent possible. 
Impacts have been limited to road crossings and utilities only where absolutely necessary. 
No buildings or site grading will impact the streams or other water bodies. 

 
(b) Provide economies in the provision of roads and other public 

improvements. 
 

The Lee’s Pool Subdivision, PUD provides economies in the provision of roads and 
other public improvements. The same road system, water, sewer, fiber and power 
infrastructure will be used to service both the commercial (hospitality, restaurants, spa 
and ski lodge) and the residential buildings, eliminating duplicity, hence providing 
economies in the improvements. 
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(c) Preserve productive agricultural lands, wildlife habitat, or other 

significant open space. 
 

There are no productive agricultural lands on the site.  
 
As the wildlife report details, the site plan has been designed to preserve wildlife 
habitat. No wetlands will be disturbed, except for road crossings and utilities. Wildlife 
habitat is permanently preserved as dedicated open space. 
 
Significant open space is dedicated and preserved (50.32 Acres) – 35% of the 144 
Acres. The Madison County Subdivision Regulations Parkland dedication requirements 
range from 2.5% to 11%. The 35% of dedicated Open Space greatly exceeds this 
requirement by over a factor of three, hence preserving wildlife habitat. In addition, 
buildings will only be located on 25 Acres, which is less than 18% of the site. 

 
(d) Protect important historic site or structures. 

 
There are no historic sites or structures known to exist within the proposed subdivision 
boundaries or any of the development areas in the Moonlight Basin ODP area. 

 
(e) Provide development facilities for recreational purposes. 

 
The principal objective of Lee's Pool and the Moonlight Basin ODP is to develop the 
property in a manner that provides residents and guests with a host of recreational 
opportunities and the corresponding services to facilitate recreational endeavors. 

 
8.C Setbacks from Water Bodies 
 
A reduction from the river construction setback is requested with this PUD to allow for a 40-
foot construction setback from water bodies within the boundaries of the Lee's Pool 
Subdivision. The modified construction setback would be 40-feet from the bank of any 
applicable water body in lieu of the 100-foot standard detailed in Chapter IV.B.1.c. The special 
requirements outlined in Chapter IV-B-30&31 are provided below in bold print, followed by a 
response on how the Lee’s Pool Subdivision complies with each. 
 
IV-B. SPECIFIC STANDARDS 

1. Construction setbacks from water bodies 
a. Purpose. The purpose of these construction setbacks is to: 

i. Protect the water quality, floodplain, and riparian resource of the 
rivers and other water bodies in Madison County; 
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Water Quality: Impacts from development are due to wastewater 
generation, runoff from roads, storm drainage as well as landscaping. 
The units will be served by central sewer and water, therefore eliminating 
potential water quality impacts from septic tanks and drain fields. 
Stormwater will be directed away from the waterbodies and routed to 
detention facilities for treatment. Landscaping will be native vegetation, 
minimizing the use of herbicides, pesticides and fertilizers. The above 
measures will ensure no impacts to water quality. 
 
Floodplain: Geomorphic, Hydrologic and Hydraulic analyses were 
completed by Mace Mangold, a licensed Water Resource Professional 
Engineer with WGM Group.  
 
Geomorphic Analysis - Subject stream is a small, highly sinuous, 
naturally entrenched stream (Rosgen E4) typical of low gradient areas in 
high mountain watersheds. This stream type and hydrologic setting is not 
typically subject to high energy flood flows and floodplain inundation is 
typically shallow (< 1 foot) given broad wetland border. Riparian zone is 
predominately defined by the wetland boundary. 
 
Hydrologic Analysis - Hydrologic analysis was performed using the SCS 
Method to determine the design flow rate (100-year peak) contribution to 
the northern most water feature (intake side of existing culvert 
immediately upstream). The contributing drainage area is 97 acres 
delineated based on available Lidar topography and high-resolution 
imagery. Calculated 100-year peak flow rate is 13.5 cfs. 
 
The 100-year peak flow of 13.5 cfs is calculated based on rainfall runoff 
using standard SCS methodology. Peak runoff conditions in this specific 
setting (small tributary high mountain stream) is potentially driven by a 
worst-case scenario of a large ‘rain on snow’ event. Peak runoff rate for 
this type of event is difficult to define. For preliminary planning purposes, 
a conservative peak flow rate is assumed to be 50 cfs, approximately 
three times the calculated 100-year rainfall runoff rate. 
 
Hydraulic Analysis - HEC-RAS modeling software was used to perform a 
steady state one-dimensional (1D) hydraulic analysis to determine 
approximate floodplain inundation depths.  HEC-RAS is industry 
standard flood modeling software that uses the basic computational 
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procedure of iterative energy equation analysis to determine hydraulic 
grade line and associated water surface elevations. 

 
Cross-sections are based on LiDAR topographic data. Conservatively, 
the channel capacity is not included in the hydraulic analysis given that 
the LiDAR data does not accurately capture channel dimensions (width, 
depth, slope). Assumptions include steady state flow rate of 50 cfs and 
mannings ‘n’ floodplain roughness coefficient of 0.09. Calculation results 
indicate a wide and shallow (<6 inches) runoff condition as expected 
based on the broad wetland-meadow overbank area surrounding the 
stream. 
 
The results of the HEC-RAS modeling are graphically depicted on figure 
2. As the HEC-RAS model proves, an event 3 times the 100-YR rainfall 
is well contained within the wetland boundaries adjacent to the stream, 
which is the floodplain. 
 
The floodplain will be protected by locating all structures outside of the 
delineated wetland. 
 
Riparian Resource: In this setting, the wetland area is essentially the 
important boundary. The wetland protects water quality, contains the 
floodplain, and is in effect the riparian resource. All structures will be 
located outside of the wetland. 
 

ii. Protect the visual resource enjoyed from these waterways; and 
 
The stream, being less than a foot wide, is a non-navigable waterway, 
therefore there are no visual resources enjoyed from this waterway. 
 

iii. Provide for the health and safety of the residents of Madison 
County. 
 
The health of the residents of Madison County is protected by protecting 
the water quality and preserving the wetland riparian area, detailed 
above. The safety of the Madison County residents is also ensured by 
protecting the floodplain, as detailed above. 
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b. Applicability. The construction setbacks pertain to all buildings. 

 
All buildings will be located outside of the designated setback. 
 

c. Setbacks. A river construction setback may be reduced if elevation 
changes between the water and the land to be developed are substantial, 
and as long as building envelopes are designated so that any building 
construction, including decks, does not hang out over the bank. 
 
The Hydraulic modeling detailed above shows the elevation changes between 
the water and land are substantial enough for a flow three times the 100-YR rain 
event, therefore justifying a relaxation of the setback requirement to 40 ft. The 
designated setback will ensure all building construction, including decks, are at 
least 40 ft from the bank. 

 
8.D Summary 

 
At the core of the Moonlight Basin ODP is, in part, a Planned Unit Development 
proposal that aims to provide innovative design and construction methods to preserve 
the surrounding environment to the greatest extent possible. The mountainous terrain 
that exists within the development areas provides unique challenges when attempting 
to balance adherence to traditional standards with the preservation of the surrounding 
environment. The objective is to allow for thoughtful design practices in 
circumstances where functionality is maintained while observing a sensitivity to the 
site characteristics. 
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Moonlight Basin
Subdivision Density Analysis
Developments Entitled Since 2014
February 2020

Subdivision/Neighborhood
Total Platted 
Acreage Net Acreage*

Number of 
Residential 

Units

Gross Density 
(units/platted 

acre)
Net Density 

(units/net acre)

Gross ‐ Net Delta 
("clustering 
degree")

Silvertip 7.151 3.286 17 2.4 5.2 2.8

Silvertip 2 1.694 1.038 5 3.0 4.8 1.9

Lower Ulery's 1 8.121 3.585 10 1.2 2.8 1.6

Lower Ulery's 2 6.252 4.746 16 2.6 3.4 0.8

SW Entry 3.764 2.841 18 4.8 6.3 1.6

Lodge Residences 7.052 1.426 13 1.8 9.1 7.3

Lower Ulery's 3 Cabins 1.984 1.782 5 2.5 2.8 0.3

Lower Ulery's 3 Duplexes 3.376 2.982 10 3.0 3.4 0.4

Lower Ulery's 3 Lake Lodge 5.081 4.919 16 3.1 3.3 0.1

Madison Overlook 1 39.250 13.057 13 0.3 1.0 0.7

Lower Ulery's 4 15.157 4.701 5 0.3 1.1 0.7

Total 98.882 44.363 128 1.3 2.9 1.6

Lee's Pool (excepting Lot R) 144.058 25.520 132 0.9 5.2 4.3

*Note:
     Net Acreage for existing subdivisions calculated from parcel areas and subtracting R/W; taken from the face of the plat.
     Net Acreage for Lee's Pool based on areas drawn around proposed development.

File: D:\2018 Projects\BE 18‐02 One & Only\Preliminary Plat and DEQ\
MB Historical Development Summary.xlsx Prepared By: Beartooth Engineering Date Printed: 2/5/2020
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Bylaws of [Name] Condominium Owners’ Association  1 

After recording, return to: 
Crowley Fleck PLLP 
Attn: Nate Good 
P.O. Box 10969 
Bozeman, MT  59719 

  
 
 
 
 
 
 
 

BYLAWS 

  

 OF 

 

[NAME] CONDOMINIUM OWNERS’ ASSOCIATION 

 

  
ARTICLE I - GENERAL PROVISIONS 

 
1.1  Legal Description.  These Bylaws (“Bylaws”) apply to the [Name] 

Condominium Owners’ Association (“Association”), which governs the property more 
particularly described on Exhibit A, together with any property added to the Declaration (as 
defined in Section 2.2 below), as such may be amended, restated or finalized from time to time. 

  

1.2  Adoption.  These Bylaws are adopted by the Board of Directors of the 
Corporation (the “Board”) and by the Declarant under the Declaration, as the owner of the 
Property. 
 
 ARTICLE II - DEFINITIONS AND GOVERNANCE 
 

2.1  Definitions.  Unless otherwise defined herein, all terms used in these 
Bylaws shall have the meanings set forth in the Declaration, as such may be amended, restated or 
finalized from time to time.  The definitions contained in the Declaration are incorporated by 
reference herein. 

 
  2.2  Declaration.  “Declaration” shall mean and refer to the Declaration for 
[Name] Condominiums recorded _______________, 20___, as Document No. ____________, 
records of Madison County, Montana, as such may be amended, restated or finalized from time 
to time. 
     

ARTICLE III - MEMBERSHIP VOTING RIGHTS 

 
  3.1  Membership.  The members of the Association (the “Members”) shall be 
the Unit Owners as set forth in the Declaration and membership in the Association shall transfer in 
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accordance with and otherwise be subject to the Declaration.  The Members shall be subject to and 
comply with all Governing Documents. 
 

3.2 Voting Rights.  Voting shall be based on the Percentage of Interest as 
defined by the Declaration.  If ownership of any Unit is vested in more than one person, then the 
vote for such Unit shall be exercised as the co-owners of such Unit decide among themselves and 
advise the Secretary of the Association in writing prior to any meeting or vote.  Voting rights of 
an Owner that is not a natural person may be exercised by any officer, director, partner, trustee, 
member, manager, or other individual designated from time to time in a written instrument 
describing and certifying the authority of such person provided to the Secretary of the 
Association in writing prior to any meeting or vote.  In a multiple interest Owner situation or in 
the situation of an Owner that is not a natural person, absent written advice to the Secretary of 
the Association, if more than one person seeks to exercise the vote the voting privilege with 
respect to the Unit shall be suspended.  Except as otherwise expressly required by law, only 
Members in good standing (not delinquent in the payment of dues or other fees owed to the 
Association and not in violation of any provision of these Bylaws, the Declaration or any other 
Governing Documents) are entitled to vote.  Neither the Association nor Declarant shall have 
any obligation to confirm, as among such multiple interest Owners or with respect to an Owner 
which is not a natural person, which of the persons has the right to exercise a vote.  The written 
advice to the Secretary of the Association shall state which person has authority to act on behalf 
of the Unit Owner and include that person’s name, mailing and physical address, telephone 
number and email address.  The Association may rely on such notice until such notice is updated 
by a Unit Owner. 
 
  3.3   Annual Meeting.  The annual meeting of the Members shall be held in the 
month of December, or such month thereafter that is determined reasonably practical, at a date, time 
and place to be set by the Board.  After the expiration of the terms of the Initial Directors (as 
defined in Section 4.3 below), the Members shall elect a Board and transact any other business 
that may legally come before the meeting. 
 
  3.4   Special Meetings.  Special meetings of the Members may be called by the 
President of the Association, the Board, or the holders of not less than five percent (5%) of the 
Percentage of Interest entitled to vote by written demand for a meeting signed and dated by such 
Members, describing the purpose for which the meeting is to be held, and delivered to any 
officer of the Association.  Only matters within the purpose(s) described in the notice for a 
special meeting of the Members may be conducted at the special meeting. 
 
  3.5   Method of Calling Meetings.  Written or printed notice stating the place, 
date and time of the meeting, and, in case of a special meeting, the purpose or purposes for 
which the meeting is called, shall be delivered not less than ten (10) nor more than sixty (60) 
days before the date of the meeting, either personally, electronically, by facsimile or by mail, by 
or at the direction of the President, the Secretary, or the officer or persons calling the meeting, to 
each Member of record entitled to vote at such meeting.  If mailed, such notice shall be deemed 
to be given three (3) days after the date when deposited in the United States mail, with postage 
prepaid, addressed to the Member at his, her or its address as it appears on the records of the 
Association, or at his, her or its last known address.  If notice is given electronically, such notice 
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shall be deemed to be delivered when sent.  If notice is delivered by facsimile, such notice shall 
be deemed to be delivered upon facsimile confirmation.  
 
  3.6   Quorum.  Members holding [a majority] of the Percentage of Interest 
entitled to vote present, in person or by proxy, shall constitute a quorum at a meeting of 
Members.  When a quorum is present or represented at any meeting, the vote of Members 
holding [a majority] of the Percentage of Interest entitled to vote, present in person or 
represented by proxy, shall decide any question brought before such meeting, unless the question 
is one upon which, by express provisions of the Condominium Documents, a different vote is 
required, in which case such express provision shall govern and control the decision of such 
question.  If less than a quorum is present at a meeting, a majority of the Members entitled to 
vote and present at such meeting may adjourn the meeting without further notice until a quorum 
is present and represented. 
 
  3.7  Proxies.  At all meetings of Members, each Member may vote in person or 
by proxy.  All proxies shall be in writing and filed with the Secretary of the Association before the 
appointed time of each meeting.  Every proxy shall be revocable and shall automatically cease upon 
conveyance by the Member of his, her or its Unit, or upon receipt of written notice by the Secretary 
of the Association of the death or judicially declared incompetence of a Member, or upon the 
expiration of eleven (11) months from the date of the proxy.  The proxy shall identify the person or 
persons authorized to exercise the proxy and the length of time it will be valid.  If the Member 
specifies a choice in his, her or its proxy, the vote shall be cast in accordance with that choice.  In 
addition, voting by proxy shall comply with any other applicable requirements of Mont. Code Ann. 
§ 35-2-539. 
 
  3.8 Telephonic Participation.  Members may participate in a meeting of the 
Members by means of a conference telephone call or similar communication equipment through 
which all persons participating in the meeting can hear each other at the same time.  Participation in 
this manner constitutes presence in person at a meeting.   
 

ARTICLE IV - BOARD OF DIRECTORS 

 

4.1  General Powers.  The business and affairs of the Association shall be 
managed by its Board.  The Board shall in all cases act as a board, and they may adopt such rules 
and regulations for the conduct of their meetings, the management of the Association, and the 
use of the Common Elements as they may deem proper, not inconsistent with these Bylaws, the 
Declaration and the laws of the State of Montana.  The Board shall also have the rights, duties 
and obligations specified in the Declaration.  The Board may employ a manager or management 
agent (a “Manager”), to be compensated in an amount established by the Board, to perform such 
duties and services as the Board shall authorize.  The Board may also retain accountants, lawyers 
and other professionals and advisors as it deems necessary or advisable.  The Board may employ 
personnel or contract for the maintenance, upkeep and repair of the Common Elements or other 
property or equipment owned or provided for the use of the Association.  
 

  4.2   Number and Qualification.  The Association shall have not less than three 
(3) directors (“Directors”) who shall constitute the Board as the governing body of the Association.   
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The number of Directors may be increased or decreased, but not to fewer than three (3), from time to 
time by amendment of these Bylaws.  Unless vacated sooner, each Director shall hold office until 
the Director's term expires and a successor is elected or until such Director’s earlier death, resignation 
or removal.  Upon expiration of the terms of the Initial Directors, the election of the Board shall be 
conducted at the annual meeting of the Members.  At such annual meeting, the Members shall elect 
the Board.  An elected Director must be a Member (or representative of a Member) in good standing.  
At such election, the Members or their proxies may cast their vote(s) for each vacancy.  The persons 
receiving the largest number of votes shall be elected.  There shall be no cumulative voting.  Voting 
for Directors or for their removal may be by written ballot. 
 
  4.3 Initial Board of Directors.  [The initial Directors shall be appointed by 
the Declarant and need not be Members (the “Initial Directors”).  Each Initial Director shall 
serve until the earlier of (i) the end of the Declarant Control Period and (ii) a date on which 
Declarant voluntarily relinquishes its rights to appoint Initial Directors.  Until the earlier of (i) the 
end of the Declarant Control Period and (ii) a date on which Declarant voluntarily relinquishes its 
rights to appoint Initial Directors, the Declarant, in its sole and absolute discretion, shall be 
entitled to fill by appointment any vacancy in the Initial Directors or to remove any Initial 
Director.  Notwithstanding any other provision of these Bylaws to the contrary, the Members 
shall have no power to remove the Initial Directors nor to appoint any additional or successor 
Director until the earlier of (i) the end of the Declarant Control Period and (ii) a date on which 
Declarant voluntarily relinquishes its rights to appoint Initial Directors.] 
   

4.4 Election.  [After the earlier of (i) the end of the Declarant Control Period and 
(ii) a date on which Declarant voluntarily relinquishes its rights to appoint Initial Directors, the 
election of the Board shall be conducted at the annual meeting of the Members.]   
 
  4.5   Term after Initial Board.  [After the earlier of (i) the end of the Declarant 
Control Period and (ii) a date on which Declarant voluntarily relinquishes its rights to appoint Initial 
Directors, the term of one (1) Director shall be for three (3) years, the term of one (1) Director shall 
be for two (2) years, and the term of one (1) Director shall be for one (1) year, and thereafter one 
Director shall be elected each year and all such subsequently elected Directors shall serve terms of 
three (3) years.  Unless vacated sooner, each Director shall hold office until the Director’s term 
expires and a successor is elected.] 

 
 4.6 Annual Meetings.  The annual meeting of the Board shall be held each 

fiscal year (January 1 through December 31) in the first week of October, or as soon thereafter as 
is practicable, at a time and place designated by the Board. 

 
 4.7  Special Meetings.  Special meetings of the Board may be called by or at 

the written request of the President of the Association or any of the Directors.  The person or 
persons authorized to call other meetings of the Board may fix the place and time for the 
meeting.  
 

4.8  Notice.  Notice of any annual or other meeting of the Board shall be given 
at least two (2) days prior to the scheduled meeting, by written notice delivered personally, 
electronically or by facsimile transmission or mailed to each Director at the address for such 
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person on the books of the Corporation.  If mailed, such notice shall be deemed to be delivered 
three (3) days after it was deposited in the United States mail, with proper postage pre-paid.  If 
notice is given electronically, such notice shall be deemed to be delivered when sent.  If notice 
be given by facsimile, such notice shall be deemed to be delivered upon facsimile confirmation.  
The participation of a Director at a meeting shall constitute a waiver of notice of such meeting, 
except where a Director attends a meeting for the express purpose of objecting to the transaction 
of any business because the meeting is not lawfully called or convened and such Director must 
file a written dissent with the person acting as secretary of the meeting before the adjournment or 
immediately after adjournment of the meeting. 

 
4.9  Quorum.  At any meeting of the Board, a majority of the total Directors 

shall constitute a quorum. 
 
4.10 Manner of Acting.  Each Director shall have one vote.  The affirmative 

vote of a majority of the Directors present at a meeting at which a quorum is present shall 
constitute the act of the Board.  However, the affirmative vote of a single Director present at a 
meeting at which a quorum is present shall not be the act of the Directors unless a majority of the 
Directors in office vote in favor of authorizing such. 

 
4.11 Action without Meeting.  Action required or permitted to be taken at a 

Board meeting may be taken without a meeting if the action is approved by all members of the 
Board.  The action must be evidenced by written consents (delivered personally, electronically, 
by facsimile or by mail) signed by all Directors.  

 
  4.12   Attendance.  All Directors may participate in a regular or special meeting 
through the use of any means of communication by which all Directors participating may 
simultaneously hear each other during the meeting.  A Director participating in a meeting by this 
means is considered to be present in person at the meeting.   

 

4.13 Removal of Directors.  After the earlier of (i) the end of the Declarant 
Control Period and (ii) a date on which Declarant voluntarily relinquishes its rights to appoint Initial 
Directors, the Members may remove a Director, with or without cause, by casting the votes of the 
Percentage of Interest that would be sufficient to elect the Director.  A Director elected by the 
Members may be removed by the Members only at a meeting called for the purpose of removing 
the Director.  The meeting notice must state that the purpose or one of the purposes of the meeting is 
removal of the Director.   

 
4.14 Resignation.  A Director may resign at any time by giving written notice 

to the Board, the President or the Secretary of the Association.  Unless otherwise specified in the 
notice, the resignation shall take effect at the date specified in the notice or if such date is not 
specified, then upon receipt thereof by the Board or such officer.  The acceptance of the 
resignation shall not be necessary to make it effective. 

 
4.15  Vacancies.  After the earlier of (i) the end of the Declarant Control Period 

and (ii) a date on which Declarant voluntarily relinquishes its rights to appoint Initial Directors, if a 
Director dies or resigns, the vacancy shall be filled by the remaining Board at a duly held meeting, 
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or by the sole remaining Director; provided, however, a vacancy created by the removal of a 
Director by the Members can be filled only by election by the Members.  A successor Director shall 
serve for the unexpired term of his or her predecessor. 
 
  4.16  Compensation.  No Director shall receive compensation for any service 
rendered to the Association as a Director.  However, any Director may be reimbursed for his or her 
actual expenses, if reasonable, incurred in the performance of his or her duties as a Director. 
 
  4.17   Indemnification.  The Association shall indemnify and advance expenses to 
any present or former Director or officer of the Association to the fullest extent authorized under 
Mont. Code Ann. §§ 35-2-446 through 35-2-452, as such may be amended, or any successor 
statutes.  The rights to indemnification and advances set forth in this Section 4.17 shall be 
contract rights, and any amendment to or repeal of this Section 4.17 (or any provision hereof) 
shall not adversely affect any right to indemnification or advancement with respect to acts or 
omissions of an indemnitee occurring prior to such amendment or repeal (regardless of whether 
the proceeding relating to such acts or omissions is commenced before or after such amendment 
or repeal). 
 

ARTICLE V - OFFICERS 

 
  5.1   Enumeration of Officers.  The officers of the Association shall be a 
President, a Secretary and a Treasurer, each of whom shall be appointed by the Board.  Such 
other officers and assistant officers as may be deemed necessary may be appointed by the Board. 
 
  5.2  Term of Office.  Each officer shall hold office until the earlier of his or 
her successor being duly appointed, or his or her death, resignation or removal.  
 

5.3   Resignation and Removal.  Any officer or agent appointed by the Board 
may be removed by the Board at any time, with or without cause.  Any officer may resign at any 
time by giving written notice to the Board.  Such resignation shall take effect at the date of receipt 
of such notice or at any later time specified therein, and unless otherwise specified therein, the 
acceptance of such resignation shall not be necessary to make it effective. 
 
  5.4   Vacancies.  A vacancy in any office may be filled by the Board.  The officer 
appointed to such vacancy shall serve the remainder of the term of the officer he or she replaces. 

 
5.5  President.  The President shall be the principal executive officer of the 

Association and, subject to the control of the Board, shall in general supervise and control all the 
business and affairs of the Association, including the filing of liens for unpaid assessments in 
accordance with the Declaration and the enforcement activities of the Association.  He or she 
shall, when present, preside at all meetings of the Board.  He or she may sign, with the Secretary 
or any other proper officer of the Association authorized by the Board, any deeds, mortgages, 
bonds, contracts, or other instruments which the Board has authorized to be executed, except in 
cases where the signing and execution thereof shall be expressly delegated by the Board or by 
the Declaration to some other officer or agent of the Association, or shall be required by law to 
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be otherwise signed or executed, and in general shall perform all duties incident to the office of 
President and such other duties as may be prescribed by the Board from time to time. 

 
5.6  Secretary.  The Secretary shall keep the minutes of the Board and 

Member meetings in one or more books provided for that purpose, see that all notices are duly 
given in accordance with the provisions of the Declaration and these Bylaws, be custodian of the 
Association records, regulations, rules and resolutions and of the seal of the Association, if any, 
and keep a register of the post office address of each Director which shall be furnished to the 
Secretary by each Director, and in general perform all duties incident to the office of Secretary 
and such other duties as from time to time may be assigned to him or her by the President or by 
the Directors. 

  
5.7  Treasurer.  If required by the Board, the Treasurer shall give a bond for 

the faithful discharge of his or her duties in such sum and with such surety or sureties as the 
Board shall determine.  He or she shall have charge and custody of and be responsible for all 
funds and securities of the Association, receive and give receipts for moneys due and payable to 
the Association from any source whatsoever, including assessments, and deposit all such moneys 
in the name of the Association in such banks, trust companies or other depositories as shall be 
selected in accordance with the Declaration.  The Treasurer shall be responsible for the 
collection of periodic assessments to be collected.  Further, the Treasurer shall record the 
assessments due and paid and shall prepare quarterly reports reflecting the Association's assets, 
including the assessments due and paid and shall mail or otherwise provide a copy of the 
quarterly reports to each Director.  In general, the Treasurer shall perform all of the duties 
incident to the office of Treasurer and such other duties as from time to time may be assigned to 
him or her by the President or by the Directors.  The Treasurer may, with the consent of the 
Board, retain an accountant or bookkeeper to assist with or perform such duties. 

 
5.8  Salaries.  The salaries of the officers, if any, shall be fixed from time to 

time by the Board and no officer shall be prevented from receiving such salary by reason of the 
fact that he or she is also a Director. 

 
5.9  Other Duties, Obligations and Rights.  The officers shall have all the 

duties, obligations and rights specified in the Declaration as well as those specified herein. 
 

ARTICLE VI - CONTRACTS, LOANS, CHECKS AND DEPOSITS 

 
6.1  Contracts.  The Board may authorize any officer or officers, agent or agents 

of the Association to enter into any contract or execute and deliver any instrument in the name of 
and on behalf of the Association, and such authority may be general or confined to specific 
instances.   
 

6.2  Loans.  No loans shall be contracted on behalf of the Association and no 
evidence of indebtedness shall be issued in its name unless properly authorized by resolution of the 
Board.  Such authority may be general or confined to specific instances.  
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6.3  Checks, Drafts, etc.  All checks, drafts or other orders for the payment of 
money, notes or other evidences of indebtedness issued in the name of the Association shall be 
signed by such officer or officers, agent or agents of the Association and in such manner as shall 
from time to time be determined by resolution of the Board.   
 

6.4  Deposits.  All funds of the Association not otherwise employed shall be 
deposited from time to time to the credit of the Association in such banks, trust companies or 
other depositories as the Board may select.   
 

ARTICLE VII - MAINTENANCE 

 
7.1  Annual Resolution.  The Board shall adopt annually a resolution reflecting 

the current year plan and budget for repair, maintenance and operation of the Common Elements 
and other property for which the Association is responsible as provided in the Declaration, and to 
perform other functions of the Association.  The President of the Association or the Manager, as 
determined by the Board, shall implement this plan and the Treasurer shall pay for the expenses from 
Association funds collected.   
 

7.2  Repairs, Maintenance and Operation.  Repairs, maintenance and 
operation of the Common Elements and other property for which the Association is responsible as 
provided in the Declaration shall be performed on an “as needed” basis and the President of the 
Association or the Manager, as determined by the Board, is authorized to initiate all repairs, 
maintenance and/or other operations which are estimated to be less than [Ten Thousand Dollars 
($10,000)] in expense or otherwise set forth in a budget which has been approved by the Board.  All 
repairs, maintenance or other operations estimated as requiring [Ten Thousand Dollars ($10,000)] or 
more in expense and which are not set forth in a budget which has been approved by the Board shall 
be initiated by the President of the Association or the Manager only after the Board has adopted a 
resolution specifically authorizing the expense, which may be authorized individually or in a budget 
for the Association.  Expenses for repair, maintenance and operation shall be paid by the Treasurer of 
the Association from the Association funds received as assessments or otherwise consistent with the 
Declaration.  In order to implement maintenance or operation resolutions, the President or the 
Manager may employ any personnel reasonably necessary to properly effect said maintenance and 
repair.   
 

ARTICLE VIII - BUDGET AND RECORDS 

 
8.1  Budget.  The Board shall draft and approve an annual budget for each fiscal 

year.  The budget may be amended by resolution of the Board.  If no budget is adopted, the last 
existing budget shall continue until amended by the Board.   
 

8.2  Records.  The Board shall keep detailed records of the actions of the Board, 
including minutes of the meetings of the Board and minutes of the meetings of the Members.  The 
Board shall also keep detailed and accurate financial records in chronological order of the receipts 
and expenditures of common obligations or of individual obligations for which the Board is serving 
as the conduit for payment of expenses.  The Board shall also maintain an assessment roll in which 
there shall be an account for each Owner.  Such account shall designate the name and address of the 
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Owner, the amount of each assessment, the dates and amounts on which the assessment becomes due, 
the amounts paid upon the account and the balance due on the assessment.  
 

 8.3 Inspection by Members.  The Members shall have the right to inspect and 
copy, at the Member’s expense, at a reasonable time and location specified by the Association, any 
of the records of the Corporation specified in, and in compliance with, Mont. Code Ann. §§ 35-2-907 
through 35-2-912.  The Board may establish reasonable rules with respect to any such inspection, 
including rules regarding advance notice of an inspection and hours and days of the week when such 
an inspection may be made.  
 

ARTICLE IX - USE RULES AND REGULATIONS 

 
  The Board may adopt such rules and regulations regarding use and operation of the 
Common Elements as may be reasonably necessary, provided such rules and regulations are 
consistent with and are in compliance with the Declaration. 
 

ARTICLE X - ASSESSMENTS 

 
  In compliance with the Declaration, the Board may authorize assessments against 
the Units of Members.   
 

ARTICLE XI - AMENDMENT 

 
  Until the earlier of (i) the end of the Declarant Control Period and (ii) a date on 
which Declarant voluntarily relinquishes its rights to unilaterally amend these Bylaws, Declarant 
may amend these Bylaws without the approval of the Members or the Board.  Until the earlier of (i) 
the end of the Declarant Control Period and (ii) a date on which Declarant voluntarily relinquishes 
its rights to unilaterally amend these Bylaws, these Bylaws may not be amended, repealed or 
replaced without the prior written consent of Declarant.  After the earlier of (i) the end of the 
Declarant Control Period and (ii) a date on which Declarant voluntarily relinquishes its rights to 
unilaterally amend these Bylaws, these Bylaws may be amended only by the affirmative vote or 
written consent of Member’s holding at least seventy-five percent (75%) of the Percentage of 
Interest. 
 

ARTICLE XII - MISCELLANEOUS 

 
  12.1   Conflicts.  In the case of any conflict between the Articles and these Bylaws, 
the Articles shall control; and in the case of any conflict between the Declaration and these Bylaws, 
the Declaration shall control. 
 
  12.2   Fiscal Year.  The fiscal year of the Association shall begin on the first day 
of January and end on the last day of December of every year.  The fiscal year may be changed by 
resolution of the Board. 
 
  12.3 Severability.  Whenever possible, each provision of these Bylaws will be 
interpreted in such manner as to be effective and valid to the fullest extent permitted by law.  If 
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any provision of these Bylaws is determined to be invalid, illegal or unenforceable, the validity, 
legality and enforceability of the remaining provisions of these Bylaws shall not be affected or 
impaired in any way. 
 

* * * * * 
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The undersigned Secretary of the Association does hereby certify that these Bylaws were 
adopted by the Board of Directors of the Corporation and by [Declarant Name], as the sole owner of 
units in the [Name] Condominium, as the Bylaws of the [Name] Condominium Owners’ Association 
on _______________, 20___. 
 
 
      
[Secretary Name], Secretary 
 
 
 
STATE OF    ) 
    : ss. 
County of    ) 
  
 This instrument was acknowledged before me this ___ day of ________________, 20__, 
by [Secretary Name], as the Secretary of the [Name] Condominium Owners’ Association.   
 
 

IN WITNESS WHEREOF, I have hereunto set my hand and seal the date first above written.   
 

________________________________[signature] 
Notary Public for the State of ______________ 

( S E A L )             ______________________________________ 
                                                                  (Printed Name) 
                                                             Residing at:________________, ___________ 
                                                                                (City)                     (State) 

My commission expires:____________, 20___ 
                                                                                                       (Month/Day/Year) 
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EXHIBIT A 

 
[Insert Legal Description] 
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ARTICLES OF INCORPORATION 

OF 

[NAME] CONDOMINIUM OWNERS’ ASSOCIATION 

 
Pursuant to the Montana Nonprofit Corporation Act, the undersigned, of legal age, adopts 

the following Articles of Incorporation. 
 
1. Name.  The name of the Corporation is: [Name] Condominium Owners’ 

Association. 
 

2. Duration.  The period of the Corporation’s duration is perpetual. 
 
3. Members.  The Corporation will have members, which are owners of the 

condominium units established within the [Name] Condominium project, located in Madison 
County, Montana, as it may be amended and supplemented from time to time.  Members shall 
have only those rights set forth in, and shall be subject to, the Corporation’s Bylaws. 

 
4. Mutual Benefit.  The Corporation is a nonprofit Mutual Benefit Corporation. 
 
5. Purposes.  The Corporation is organized and shall be operated not for profit.  The 

Corporation is to operate exclusively as a condominium owners association for the mutual 
benefit of those owners of the condominiums within the [Name] Condominium project.  The 
Corporation shall be operated in accordance with its Bylaws, as amended from time to time.  In 
furtherance of this objective, the Corporation shall have the following specific purposes: 

 
(a) Organization of a condominium owners association for the [Name] 

Condominium project and management of the association with respect to 
any condominium units established therein. 

 
(b) To administer and enforce the declaration, covenants and restrictions and 

to collect and disburse the assessments and charges of the association. 
 
(c) All purposes set forth in the Corporation’s Bylaws and any declarations of 

condominium recorded with respect to any properties located within the 
[Name] Condominium project. 

 
(d) The Corporation shall have and exercise all rights and powers conferred 

on non-profit organizations under Section 35-2-118 of the Montana 
Nonprofit Corporation Act. 

 
6. Directors.  The Corporation will be governed by a Board of Directors, who shall 

be elected and appointed in the manner provided in the Bylaws.   
 
7. Registered Agent and Office.  The address of the initial registered office of the 

Corporation is [25 Town Center Avenue (P.O. Box 160040), Big Sky, Montana 59716].  The name 
of the Corporation’s initial registered agent is [Registered Agent Name]. 
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8. Restricted Activities.  No substantial part of the Corporation’s activities shall be 

the carrying on of propaganda, or otherwise attempting to influence legislation, and the 
Corporation shall not participate in, or intervene (including the publishing or distribution of 
statements) in, any political campaign on behalf of or in opposition to any candidate for public 
office. 

 
9. Prohibited Activities.  Notwithstanding any other provision of these Articles of 

Incorporation, no part of the net earnings or assets of the Corporation shall inure to the benefit of 
any director, officer, member of the corporation, or other private individual except that the 
Corporation shall be authorized and empowered to pay reasonable compensation for services 
rendered and to make payments and distributions in furtherance of the purposes set forth in 
Section 5.  Further, the Corporation shall not engage in a regular business of a kind ordinarily 
carried on for profit. 

 
10. No Personal Liability.  There shall be no personal liability of any director to the 

Corporation or any member of the Corporation for monetary damages for breach of a director’s 
duties to the Corporation or its members, provided that this limitation shall not apply to a breach 
of the director’s duty of loyalty to the Corporation or its members, for acts or omissions not in 
good faith or involving intentional misconduct or knowing violation of the law, for transactions 
from which the director derives an improper personal economic benefit, or as otherwise limited 
in § 35-2-213(2)(e) of the Montana Nonprofit Corporation Act, or its successor. 

 
11. Amendment to Bylaws.  [__________], as the declarant under the Declaration 

for [Name] Condominium (together with its successors and assigns as declarant, the “Declarant”) 
may unilaterally amend the Corporation’s Bylaws during the period specified in the 
Corporation’s Bylaws, and the Corporation’s Bylaws may not be amended during such period 
without the Declarant’s prior written consent.  

 

12. Dissolution.  Upon dissolution of the Corporation, the Board of Directors shall 
comply with all applicable laws regarding said dissolution, including paying or making provision 
for payment of all liabilities of the Corporation.  Upon dissolution or other termination of the 
Corporation, the assets and property of the Corporation shall be distributed to its members, as 
tenants in common. 

 
13. Incorporator.  The name and business mailing address of the incorporator is: 

 
[Registered Agent Name] 
[25 Town Center Avenue 
P.O. Box 160040 
Big Sky, Montana 59716] 
 

DATED:  _______________, 20___. 
 

               
[Incorporator Name], Incorporator 

 



 

 

 

After recording return to: 
 
Crowley Fleck PLLP 
Attn: Nate Good 
P.O. Box 10969 
Bozeman, MT  59719 
 
 
 
 

 

 

DECLARATION  

FOR 

[NAME] CONDOMINIUM 

 

 

 



 

 

DECLARATION FOR [NAME] CONDOMINIUM 

 

This DECLARATION (as supplemented, amended or restated from time to time, the 
“Declaration”) is hereby made and entered into this ___ day of __________, 20___ by 
[__________], a [__________] (the “Declarant,” as further defined in Article III of this 
Declaration), whereby lands and property hereinafter described are submitted and subject to the 
Montana Unit Ownership Act pursuant to Chapter 23, Title 70, MCA (2017), as amended. 

ARTICLE I - TITLE AND NATURE 

The Project shall be known by the name [Name] Condominium.  A Certificate of Name is 
attached hereto as Exhibit F.  The Project is established in accordance with the Unit Ownership 
Act.  The Project shall contain [•] ([•]) individual Units for commercial use and [sixty-one / 
sixty-two] ([61 / 62]) individual Units for residential use, as set forth and further described 
herein.  Each Unit is capable of individual utilization on account of having its own entrance from 
and exit to a Common Element (either directly or indirectly by way of an easement).  Each Unit 
Owner shall have an exclusive right to such Unit Owner’s Unit.  Each Unit Owner shall have an 
undivided and inseparable interest in the General Common Elements and certain Limited 
Common Elements and the right to share with other Unit Owners the Common Elements of the 
Project as set forth in this Declaration.   

Declarant desires to establish a uniform plan for the development, improvement, sale, 
ownership, use and maintenance of the Project pursuant to a plan of mixed-use condominium 
ownership, including residential and Commercial Units.  Accordingly, Declarant hereby declares 
that the Project shall be held, conveyed, mortgaged, encumbered, leased, rented, used, occupied, 
sold and improved subject to the declarations, limitations, covenants, conditions, restrictions and 
easements contained in this Declaration, all of which are for the purpose of enhancing and 
protecting the value and attractiveness of the Project in accordance with the plan for the 
development and improvement of the Property and its division into [•] ([•]) Commercial Units, 
comprised of approximately [______] square feet of commercial space (including but not limited 
to [hotel, restaurant, ski lodge, retail, office, conference, outfitter, fitness, spa and [•] facilities]) 
and [sixty-one / sixty-two] ([61 / 62]) Residential Units.   

ARTICLE II - PURPOSE AND OWNERSHIP 

2.1 The purpose of this Declaration is to divide the Property into [•] ([•]) individual 
Commercial Units and [sixty-one / sixty-two] ([61 / 62]) individual Residential Units by 
submitting the Property and the improvements existing and to be constructed on the Property to 
the condominium form of ownership and use in the manner provided by the Unit Ownership Act.  
[Declarant currently intends to develop the Property as part of a larger, integrated community 
known as the Moonlight Basin Community.] 

2.2 The Property is located in Madison County, Montana.  The Property that is subject 
to this Declaration is owned by Declarant as of the date of this Declaration.   

ARTICLE III - DEFINITIONS 

Unless the context expressly provides otherwise, the following definitions shall pertain 
throughout this Declaration and in the interpretation thereof: 



 

 

3.1 Annexed Property: has the meaning given in Section 10.5. 

3.2 Articles: means the Articles of Incorporation of the Association, as the same may 
be amended, restated or replaced from time to time. 

3.3 Association: means all of the Unit Owners acting as a group and in accordance 
with duly adopted Articles, Bylaws, this Declaration, and any Rules and Regulations, also 
referred to as the [Name] Condominium Owners’ Association, a Montana nonprofit corporation, 
and any successor thereto. 

3.4 Board: means the Board of Directors of the Association as more particularly 
defined in the Bylaws. 

3.5 Building: means the structures, or any of them, containing the Units.  The 
Buildings are more particularly described in Section 5.4 and are located or to be located as 
shown on the site plan attached hereto as Exhibit C. 

3.6 Bylaws: means the Bylaws of the Association, as the same may be amended, 
restated or replaced from time to time. 

3.7 Commercial Unit: means a separate condominium Unit containing commercial 
space and shall be a parcel of real property, which may include and contain [hotel, restaurant, ski 
lodge, retail, office, conference, outfitter, fitness, spa, and [•] facilities] and other commercial 
uses, and with a direct exit leading to a street or to Common Elements leading to a public street 
whether directly or indirectly by way of an easement connecting to a public street.  The 
boundaries of the Units are further described in Section 5.5.  [Commercial Unit(s) are designated 
with the prefix “C” on the Floors Plans included in Exhibit D to the Declaration and in the 
applicable Unit Designation.]  

3.8 Commercial Unit Owner: means the owner of a Commercial Unit.  

3.9 Common Elements: means both General Common Elements and Limited 
Common Elements.  For the avoidance of doubt, the Common Elements do not include the Units 
or any portion thereof.  

3.9.1 General Common Elements: means all those elements within the Project 
which are for the use of all Unit Owners and their guests and invitees (some may be designated 
as “GCE” on the floor plans or site plan).  The Declarant or the Association (with consent of the 
Declarant during the Declarant Control Period) may add or delete General Common Elements by 
amendments to this Declaration and/or by the method set forth in the Unit Ownership Act.  The 
General Common Elements include, but are not limited to, the following to the extent not within 
a Unit and not otherwise designated as a Limited Common Element: 

3.9.1.1. the land on which the Buildings are located, except any portion 
thereof included in a Unit or made a Limited Common Element by this Declaration or 
amendment hereto;  



 

 

3.9.1.2. installations of central services existing for common use of all 
Units such as power, light, gas, television, telephone, data, hot and cold water, sewer, heating, 
refrigeration, air conditioning, waste collection and disposal and other utilities and connections 
to the extent serving all Units or all Buildings or generally benefitting the Project as a whole; 

3.9.1.3. public utility lines, water, sewer, electrical, gas, telephone, 
television and data lines, propane tanks and similar infrastructure and facilities to the extent 
serving all Units or all Buildings or generally benefitting the Project as a whole; 

3.9.1.4. any tanks, pumps, motors, fans, compressors, ducts and in general 
all apparatus and installations existing for common use of all Units;  

3.9.1.5. any facilities and improvements constructed on the Property for 
operation and maintenance of the Project or use by all Unit Owners; and 

3.9.1.6. landscaping, landscape and development lighting, road and 
driveway lighting, security lighting, Project signage and signage lighting (if installed), street 
signage, retaining walls, plans and other materials and improvements separate from and outside 
of the Units, and other elements necessary for or convenient to the safety, maintenance and 
existence of the Project. 

3.9.2 Limited Common Elements: means those Common Elements within the 
Project designated in this Declaration, site plan, or floor plans (some may be designated as 
“LCE” on the floor plans or site plan) or by agreement of the Unit Owners which are reserved for 
the use of a certain Unit or number of Units to the exclusion of the other Units.  Limited 
Common Elements shall include the following Common Elements: parking spaces (as designated, 
assigned or reserved for a specific use or Unit, or redesignated, reassigned or moved, from time to 
time by the Declarant, during the Declarant Control Period, and thereafter by the Board), decks, 
balconies, porches, terraces, patios, storage spaces, elevators, flues, chimneys, ducts, cables, 
conduits, electrical heat elements, electrical, gas, cable television and data lines, hot and cold water 
pipes, entrances, hallways, windows, siding, stoops, furnaces, patios, heating ducts, cold air returns, 
elevators, fixtures, and other components servicing only a particular Unit, group of Units, Building 
or group of Buildings, or floor of a Building.  For clarification, unless otherwise specified in this 
Declaration or determined by the Declarant, during the Declarant Control Period, and thereafter 
the Board, any portions of a Building outside of a Unit within such Building shall be Limited 
Common Elements appurtenant to the Unit(s) located within such Building.  Additionally, 
Limited Common Elements shall include any other improvement, facility or item described in the 
definition of General Common Elements to the extent the Declarant, during the Declarant 
Control Period, and thereafter the Board, reasonably determines that such improvement, facility 
or item should equitably be treated a Limited Common Element for purposes of this Declaration. 

3.9.2.1. Commercial Limited Common Elements: include those Limited 
Common Elements that are exclusively or almost exclusively for the benefit of and use by the 
Commercial Units, including but not limited to exterior recreational facilities designated for use in 
connection with the Commercial Units, features and amenities that are appurtenant to the 
Commercial Unit (such as [the outdoor pool, hot tubs, terraces, patios and other related features]).  



 

 

Commercial Unit Owner(s) shall be exclusively responsible for the cost, maintenance, repair and 
replacement of all Commercial Limited Common Elements, as a Commercial Common Expenses. 

3.9.2.2. Residential Limited Common Elements: include those Limited 
Common Elements that are exclusively or almost exclusively for the benefit of and use by the 
Residential Units, including but not limited to decks, balconies, porches or patios appurtenant to a 
specific Residential Unit, [residential parking spaces (which may be redesignated, reassigned, or 
moved from time to time by the Declarant, during the Declarant Control Period, and thereafter by 
the Board)], and [•]. The Residential Unit Owners shall be exclusively responsible for the cost, 
maintenance, repair and replacement of all Residential Limited Common Elements, as Residential 
Common Expenses. 

3.10 Common Expenses: means expenses of construction (not including initial 
construction by Declarant as part of the initial development of the Project), administration, 
operation, maintenance, repair or replacement of General Common Elements, and, unless 
otherwise determined by the Board, Limited Common Elements to the extent the Association is 
responsible for construction (not including initial construction by Declarant as part of the initial 
development of the Project), administration, operation, maintenance, repair or replacement 
thereof, and all other expenses for the benefit of the Association as a whole, all expenses 
declared common by the Unit Ownership Act (but specifically excluding Limited Expenses) and 
any reserve established by the Board to the extent relating to the General Common Elements, the 
Limited Common Elements for which the Association is responsible or otherwise for the benefit 
of the Association or Project as a whole.  

3.10.1 Commercial Common Expenses: means those Common Expenses 
attributable only to Commercial Units or Commercial Limited Common Elements. 

3.10.2 Residential Common Expenses: means those Common Expenses attributable 
only to Residential Units or Residential Limited Common Elements. 

3.11 Condominium Documents: means this Declaration, the Articles, the Bylaws, any 
Rules and Regulations and any and all other documents necessary for the formation of the 
Project, including, but not limited to, any surveys, plats, or plans. 

3.12 Declarant: means [•], a [•], and its successors and assigns.  Both successors and 
assigns shall always be deemed to be included within the term “Declarant” whenever, however 
and wherever such term is used in the Condominium Documents.  No party other than [•] shall 
exercise the rights and privileges of the Declarant unless such party receives from the then-
existing Declarant and records in the office of the Clerk and Recorder of Madison County, 
Montana a written instrument assigning such rights. 

3.13 Declarant Control Period: means the period of time commencing with the 
recording of this Declaration with the office of the Clerk and Recorder of Madison County, 
Montana, and ending on the earlier of (i) when Declarant determines, in an instrument recorded 
with the office of the Clerk and Recorder of Madison County, Montana, that more than [ninety-
five percent (95%) of the Residential Units (including any Residential Units which may 
ultimately be annexed into and become a part of the Project)] have been sold or conveyed to 



 

 

persons or entities other than Declarant or its affiliates, and (ii) any earlier date on which 
Declarant records an instrument with the office of the Clerk and Recorder of Madison County, 
Montana specifying that the Declarant Control Period has ended.  

3.14 Declaration: has the meaning given in the first paragraph hereof. 

3.15 Design Guidelines: has the meaning given in the MB Master CC&Rs. 

3.16 DRB: means the Design Review Board of the MB Master Association established 
pursuant to the MB Master CC&Rs.  

3.17 Driveway: means, with respect to a Building, those Limited Common Elements 
used for ingress and egress between a Roadway and such Building.  Some Driveways may be 
shown or designated on the site plan attached hereto as Exhibit C or otherwise designated by the 
Declarant, during the Declarant Control Period, and thereafter by the Board.  Driveways shall be 
Limited Common Elements appurtenant to, and shall be for the exclusive use of, the Unit(s) served 
by such Driveways.  

3.18 Governing Documents: means the Condominium Documents and the MB Master 
Documents. 

3.19 Maintenance Responsibility Chart: refers to Exhibit G attached hereto, which 
designates the components of the Project to be maintained by the Association, the Commercial 
Unit Owner(s), and the Residential Unit Owners, respectively.  The Maintenance Responsibility 
Chart may be further modified or supplemented by the Declarant, during the Declarant Control 
Period, and thereafter the Board, from time to time[, without the consent of any Unit Owner or 
other person or entity].   

3.20 Insurance Trustee: has the meaning given in Section 13.4. 

3.21 Limited Expenses: means the expenses attributable to the construction (not 
including initial construction by Declarant as part of the initial development of the Project), 
administration, operation, maintenance, repair and replacement of Limited Common Elements; 
provided, however, that, unless otherwise determined by the Declarant, during the Declarant 
Control Period, and thereafter by the Board, such costs shall be Common Expenses (which may 
be Commercial Common Expenses or Residential Common Expenses) to the extent the 
Association is responsible for the construction (not including initial construction by Declarant as 
part of the initial development of the Project), administration, operation, maintenance, repair and 
replacement of such Limited Common Elements. 

3.22 Manager: means the Board, a manager, a management company or any other 
person or group of persons retained or appointed by the Board, or by the Association, for the 
purpose of conducting the day-to-day operations of the Project. 

3.23 MB Master Association: means the Moonlight Basin Community Association, a 
Montana nonprofit corporation, its successors and assigns. 



 

 

3.24 MB Master CC&Rs: means the Declaration of Master Covenants, Conditions 
and Restrictions for Moonlight Basin Community, Madison County, Montana, dated January 8, 
2015, and recorded with the office of the Clerk and Recorder of Madison County Montana on 
January 9, 2015, as Document No. 159270, as supplemented, amended, restated or replaced from 
time to time. 

3.25 MB Master Documents: means the MB Master CC&Rs, the Articles of 
Incorporation and Bylaws of the MB Master Association (as amended, restated or replaced from 
time to time), the rules, regulations, policies, decisions and resolutions of the MB Master 
Association and its board of directors in effect from time to time, the Design Guidelines and the 
ODP. 

3.26 Moonlight Basin Community: has the meaning given to that term in the MB 
Master CC&Rs. 

3.27 ODP: means the Moonlight Basin Overall Development Plan 2018 Update, 
approved by the Board of Madison County Commissioners at a meeting held on September 11, 
2018, as the same may be amended, modified, restated or replaced from time to time.  The ODP 
is intended to be dynamic and, subject to land use regulations of governmental entities, the ODP 
may be changed by the Declarant at any time for any reason with approval of the Board of 
Madison County Commissioners and without requiring consent of any other person.  

3.28 Other Projects: means other developments or phases of the Moonlight Basin 
Community. 

3.29 Percentage of Interest: means each Unit Owner’s undivided interest in the 
Common Elements and such Unit Owner’s pro rata liability to the Association.  The Percentage 
of Interest with respect to each Unit is specified on Exhibit E attached hereto. 

3.30 Parking Areas: means [those parking areas as designated on the site plan 
attached hereto as Exhibit C] for use by the Unit Owners, or certain Unit Owners, and their 
family members, guests, and invitees and certain others as set forth in this Declaration, including 
Section 6.13 (which parking areas and all parking spaces located or to be located therein may be 
redesignated, reassigned, or moved from time to time by the Declarant, during the Declarant 
Control Period, and thereafter by the Board).  Some parking areas of parking spaces therein may 
be designated in this Declaration or from time to time by the Declarant, during the Declarant 
Control Period, and thereafter by the Board, for the exclusive use of individual Unit Owners or 
their family members, guests and invitees. 

3.31 Plans: has the meaning given in Section 5.1.2. 

3.32 Project: means the Property and all buildings, improvements and structures 
thereon and all easements, rights and appurtenances belonging thereto, which are herewith 
submitted to the Unit Ownership Act. 

3.33 Property: means the real property located in Madison County, Montana and 
described on Exhibit A attached hereto, along with any property subsequently annexed or 
otherwise subjected to this Declaration. 



 

 

3.34 Residential Unit: means a separate residential condominium Unit of the Project 
and is a parcel of real property including and containing one or more rooms occupying one or 
more floors or a part thereof, intended for independent residential use, and with a direct exit 
leading to a public street or to Common Elements leading to a public street whether directly or 
indirectly by way of an easement or Driveway connecting to a public street.  The boundaries of a 
Unit are further described in Section 5.5.  [Residential Units are designated with the prefix “R” on 
the Floors Plans included in Exhibit D to the Declaration and in the applicable Unit Designation.]  

3.35 Residential Unit Owner: means the Owner of a Residential Unit.  

3.36 Roadways: means the roads located within the Project.  Parking Areas and any 
Driveways are not considered part of the Roadways. 

3.37 Rules and Regulations: means the specific rules, regulations and policies that 
may be adopted and modified by the Board from time to time for governance and management of 
the Project. 

3.38 Units: means the separate condominium units of the Project each of which is a 
parcel of property including and containing one or more rooms, intended for independent 
residential use or for commercial use as so designated in the Unit Designation and this 
Declaration, all with a direct exit leading to a public street or to Common Elements leading to a 
public street whether directly or indirectly by way of an easement or private street or way 
connecting to a public street.  [Residential Units shall have appurtenant designated residential 
parking space(s), as further described in this Declaration, which are Residential Limited 
Common Elements and may not be separately conveyed.  The boundaries of the Units are further 
described in Section 5.5.] 

3.39 Unit Designation: means the combination of letters, numbers and words which 
identify the designated Units.  [The Unit Designation for a Commercial Unit shall contain a “C” 
and the Unit Designation for a Residential Unit shall contain a “R”.] 

3.40 Unit Owner or Owner: means the person owning a Unit in fee simple absolute 
individually or as co-owner in any real estate tenancy relationship recognized under the laws of 
the State of Montana.  Each Unit has only one owner for any voting purposes described herein. 

3.41 Unit Ownership Act: means and refers to the Montana Unit Ownership Act, 
Section 70-23-101, et seq., MCA (20[•]), as amended from time to time.  

ARTICLE IV - RELATIONSHIP TO MB MASTER ASSOCIATION 

4.1 Membership in MB Master Association.  The Property is subject to the MB 
Master Documents.  All Unit Owners automatically are members of the MB Master Association, 
in addition to being members of the Association.  The Association is a Sub-Association (as 
defined in the MB Master CC&Rs) under the MB Master CC&Rs.  This Declaration is 
subordinate to the MB Master CC&Rs and other MB Master Documents and the MB Master 
CC&Rs and other MB Master Documents control should there be any conflicts or discrepancies 
between this Declaration and the MB Master CC&Rs or other MB Master Documents.  



 

 

4.2 Services Provided by MB Master Association.  The MB Master Association 
may provide various services to the Unit Owners and the Project.  Such services may currently 
include, but are not limited to, roadway maintenance and snowplowing.  Charges for these 
services are a component of the MB Master Association assessments assessed to each Unit 
Owner under the MB Master CC&Rs, but may be collected from Unit Owners from the 
Association as Common Expenses or Limited Expenses and paid by the Association to the MB 
Master Association.  No Unit Owner, nor the Association or Board, shall enter into any 
agreement for services provided by the MB Master Association without the prior written consent 
of the MB Master Association.  

ARTICLE V - REAL ESTATE 

5.1 Description.  The Property which is by this Declaration submitted and subject to 
the Unit Ownership Act is described on Exhibit A attached hereto. 

5.1.1 The provisions of this Declaration and the Bylaws shall be construed to be 
covenants running with the land and shall include every Unit and shall be binding upon the Unit 
Owners (and any other person having an ownership interest in a Unit), their heirs, personal 
representatives, successors and assigns for as long as this Declaration and the Bylaws are in 
effect. 

5.1.2 The Project consists of the Property and improvements currently existing 
and to be constructed thereon, including the Buildings, General Common Elements and Limited 
Common Elements, to be used for commercial use, residential use and associated uses, all as 
shown on the site plan and floor plans (as amended or replaced from time to time, the “Plans”) 
and as set forth in this Declaration.  The Plans will accurately depict the layouts of the Units and 
the Buildings, as located (or to be located) on the Property, with the square footage, design and 
dimensions of each Unit.  There will initially be a total of [•] ([•]) Buildings situated on the 
Property, as shown on the site plan attached hereto as Exhibit C.  The Buildings are expected to 
be constructed after this Declaration is recorded, though Declarant has no obligation to construct 
all or any of such Buildings or any part of thereof as a result of this Declaration and such 
Buildings, the Units or any of them may differ from the Plans attached to this Declaration.  
[Sixty-one / Sixty-two] ([61 / 62]) of the Buildings shall contain one (1) Residential Unit each, 
[•] ([•]) of the Buildings shall contain [•] ([•]) Commercial Units,  [•] ([•]) of the Buildings shall 
contain [•] ([•]) Commercial Units, and [•].  All such Buildings and Units, and the Common 
Elements, shall be used and operated for purposes permitted by the MB Master Documents, the 
Condominium Documents, and applicable laws, rules, regulations and ordinances.  There will 
also be General Common Elements as described herein for the use and benefit of all Unit 
Owners, as well as Limited Common Elements described herein reserved for the use of a certain 
Building or Buildings or Unit or number of Units to the exclusion of the other Buildings or 
Units. 

5.2 Condominium Units.  Each Unit shall be inseparable, and may be conveyed, 
leased, rented, devised or encumbered as a condominium in accordance with this Declaration.  
The Units include a proportional undivided interest in the Common Elements as provided in 
Section 8.1. 



 

 

5.3 Encroachments.  If any portion of the General Common Elements or Limited 
Common Elements encroaches upon a Unit or Units, a valid easement for the encroachment and 
for the maintenance of the same, so long as it stands, shall and does exist.  If any portion of a 
Unit encroaches upon the General Common Elements or Limited Common Elements, or upon an 
adjoining Unit or Units, a valid easement for the encroachment and for the maintenance of the 
same, so long as it stands, shall and does exist.  Such encroachments and easements shall not be 
considered or determined to be encumbrances either on the General Common Elements, the 
Limited Common Elements, or on the Units for the purpose of marketability of title.  In the event 
a Building or any portion thereof is destroyed and then rebuilt, the Owners agree that minor 
encroachments on parts of the General Common Elements or Limited Common Elements 
because of such construction shall be permitted and that an easement for such encroachment and 
the maintenance and repair of the same shall and does exist. 

5.4 Buildings.  The Units comprising the condominium are initially expected to be 
contained in [Sixty-one / Sixty-two] ([61 / 62]) Buildings containing one (1) Residential Unit 
each, [•] ([•])Buildings containing [•] ([•]) Commercial Units,  [•] ([•]) Buildings contain [•] ([•]) 
Commercial Units, and [•].  With respect to the Buildings containing Residential Units, [[forty-
two] ([42]) of such Buildings are expected to have a single above ground story and a walk-out 
basement level, [seven] ([7]) of such Buildings are expected to have two above ground stories, 
and [twelve / thirteen] ([12 / 13]) of such Buildings are expected to have two above ground 
stories and a walk-out basement level].  With respect to the Buildings containing Commercial 
Units, [•].  The Buildings containing the Residential Units are located on Condo Lot 2, Condo 
Lot 3, Condo Lot 4, and Condo Lot 4, as shown on the plat of the Property, and the Buildings 
containing the Commercial Units are located on Condo Lot 1, as shown on the Plat of the 
Property.   

5.5 Boundaries of Units.  Each Unit shall be bounded by the interior surfaces of its 
perimeter walls, floors, finished ceilings, and trim.  A Unit shall include all lath, furring, 
wallboard, plasterboard, plaster, paneling, tiles, paint, finished flooring, unfinished flooring of a 
garage (if applicable), finished ceiling material, and any other materials constituting any part of 
its finished surfaces, including unit access door(s), so described.  All other portions of the walls, 
floors, or ceilings shall be a part of the Common Elements.  In addition, each Unit shall include 
the following: (a) all spaces, interior partitions, windows, window frames, interior doors, door 
frames, and all other fixtures and improvements within the boundaries of the Unit, and (b) all 
outlets of utility service lines, including, but not limited to, power, light, gas, hot and cold water, 
heating, refrigeration, air conditioning, and waste disposal within the boundaries of the Unit, but 
shall not include any part of such lines or ducts themselves.  In interpreting deeds, mortgages, 
deeds of trust, and other instruments for any purpose whatsoever or in connection with any 
matter, the existing physical boundaries of the Unit or of a Unit reconstructed in substantial 
accordance with the original plans therefor shall be conclusively presumed to be the boundaries 
regardless of settling, rising, or lateral movement of the Building containing such Unit and 
regardless of variances between boundaries as shown on the plat and those of the actual 
Building. 

5.6 Control Of Commercial Unit and Commercial Limited Common Elements.   
Subject to the terms and conditions of this Declaration, a Commercial Unit Owner shall own and 
have absolute control over and exclusive use of the Commercial Unit(s) owned by such 



 

 

Commercial Unit Owner and all appurtenant Commercial Limited Common Elements 
appurtenant thereto.  Neither the Association nor any Residential Owner shall take any action to 
prevent or otherwise interfere with or impede a Commercial Unit Owner’s control over or use of 
the Commercial Unit(s) owned by such Commercial Unit Owner or Commercial Limited 
Common Elements appurtenant thereto, except as expressly permitted herein.  In furtherance of 
the foregoing, except as expressly set forth in this Declaration, a Commercial Unit Owner shall 
have the sole right to grant access and use rights to others with respect to the Commercial Unit(s) 
owned by such Commercial Units Owner and Commercial Limited Common Elements 
appurtenant thereto, and no Residential Owner shall have any rights with respect thereto due to 
their status as a Residential Unit Owner, expect as expressly set forth in the Condominium 
Documents.  

5.7 Subdivision of Commercial Units:  Subject to all applicable land use and fire 
safety laws, regulations and ordinances applicable to the Property, a Commercial Unit Owner shall 
have the right, without the consent of any other Owner [but subject to approve of the Declarant, 
during the Declarant Control Period, and thereafter by the Board], to subdivide any Commercial 
Unit(s) owned by such Commercial Unit Owner to create additional Commercial Units, provided, 
however, any Commercial Unit shall not have less than a determined square foot floor area, which 
shall be set forth in an amendment to this Declaration.  Upon the subdivision of a Commercial Unit, 
the Commercial Units resulting from such subdivision shall each be allocated a portion of the 
original Commercial Unit’s undivided interest in the General Common Elements and Limited 
Common Elements (which may be allocated among such resulting Commercial Units as party of 
such subdivision) and Percentage of Interest, based on the relative square footage of the newly 
created Commercial Units to the total square footage of the original Commercial Unit.  The cost and 
expense incurred for legal, architectural and engineering fees and all other costs and expenses 
incurred as a result of such subdivision shall be borne by the Commercial Owner subdividing the 
Commercial Unit.  The Residential Unit Owners, the Association, lien holders, mortgagees and 
all others acquiring any interest in or lien on the Units, the Common Elements or any other 
portion of the Project shall be bound by the rights of the Commercial Unit Owners to subdivide 
the Commercial Units, including changes in the undivided interest in the General Common 
Elements and Percentage of Interest and resulting amendments to the floor plans, as set forth in 
this Section 5.7, and their consent to such subdivision, amendments and supplements, including 
any amendment or supplement to this Declaration in connection therewith, is implied and agreed 
to by the acceptance or acquisition of any interest in or lien on the Units, the Common Elements 
or any other portion of the Project.  Each Commercial Unit Owner is hereby appointed the Unit 
Owners’, Association’s, lien holders’ and mortgagees’ agent and attorney-in-fact to execute and 
record such amendments, supplements and related documents necessary to effect any such 
subdivision of such Commercial Unit Owner’s Commercial Unit(s).  

5.8 Construction Materials.  The principal materials of construction of the Buildings 
are described on Exhibit B attached hereto. 

5.9 Roadways.  The Roadways are General Common Elements and shall be subject 
to the regulation of the MB Master Association, the Association and Declarant. 

5.10 Parking Areas.  [The Parking Areas are General Common Elements (provided 
that certain parking spaces or other areas within the Parking Areas may be designated as Limited 



 

 

Common Elements appurtenant to a Unit or Units or otherwise made subject to specific use 
rights and requirements, as set forth in the Condominium Documents or as determined by 
Declarant, during the Declarant Control Period, and thereafter by the Board) and shall be subject 
to the regulation of Declarant and the Board.] 

ARTICLE VI - EASEMENTS 

6.1 Common Element Easements.  A perpetual, nonexclusive easement and right of 
ingress and egress and support through the General Common Elements is appurtenant to each 
Unit for the benefit of each Owner and all the General Common Elements are subject to such 
rights.  Every Owner shall have the right to use and enjoy the Limited Common Elements 
appurtenant to such Owner’s Unit(s).  The foregoing easements and rights are subject to the 
limitations and restrictions set forth in this Declaration and the other Governing Documents. 

6.2 Facility Easement. 

6.2.1 Declarant hereby reserves unto itself and grants to the Owners a perpetual, 
non-exclusive easement over all General Common Elements for the purposes of ingress and 
egress to and from ski trails, ski lifts and recreation areas and facilities located on or near the 
Property (provided that access to and use of facilities which are Limited Common Elements is 
limited as set forth in and subject to this Declaration and the other Condominium Documents), 
whether now existing or hereafter created, provided this easement does not grant such rights 
within five feet (5’) of any Building or other structures located on the Property.  This access 
easement is further subject to the restriction that its use shall be reasonable as to time and amount 
of use and shall be as unobtrusive as reasonably possible.  This easement is further extended to 
family members and other authorized guests of the Owners.  Declarant reserves the right to 
further amend, restrict or limit as to place or time the scope of this access easement.  Any person 
using this easement shall, as a condition of such use, indemnify and hold harmless Declarant, the 
Association, the Board and the Unit Owners for any damage, injury or loss sustained as a result 
of such use.  This easement is in addition to any ski access easement shown on a plat of the 
Property. 

6.2.2 Declarant further reserves unto itself and its designees an easement upon, 
across, over, and under all General Common Elements for the operation, maintenance and 
installation of ski lifts, ski trails and runs and other ski related improvements and facilities, 
provided this easement does not grant such rights within five feet (5’) of any Building.  This 
easement includes the right to operate ski maintenance equipment, ski grooming equipment and 
other vehicles.  This easement is not limited in scope as to time or place.  

6.3 Trail System and Wildlife Easements.  Declarant hereby reserves unto itself and 
its designees a perpetual, non-exclusive easement upon, across, over, and under the General 
Common Elements (but specifically excluding any Building or other structures located or to be 
located on the Property) for the creation, use, and maintenance of trail systems, including, 
without limitation, pedestrian, equestrian, bicycle, alpine skiing, Nordic skiing, and for the 
creation, use, and maintenance of wildlife resistant landscape treatments and features, wildlife 
corridors, winter wildlife ranges, and natural wildlife habitats.  Any person using this easement 
shall, as a condition of such use, indemnify and hold harmless Declarant, the Association, the 
Board and the Unit Owners for any damage, injury or loss sustained as a result of such use.  The 



 

 

exercise of this easement shall not unreasonably interfere with the use of any Unit, the General 
Common Elements, or the Limited Common Elements. 

6.4 Easement for Utilities Within Units.  Each Unit may have its air space 
penetrated by electrical wires and lines, gas lines, mechanical equipment, including air handling 
ducts, hot and cold water lines, waste water lines and vents and other utility and mechanical lines 
(including, but not limited to, power, telephone, television, internet and natural gas), pipes or 
equipment.  These lines, pipes or equipment, where they serve only one (1) Unit shall be 
appurtenant to such Unit, but where they serve more than one (1) Unit shall be part of the 
General Common Elements.  Such items shall be so installed and maintained so that they shall 
not unreasonably interfere with the use of the Unit air space by the Owner(s) of the same and 
shall wherever possible be located in any space available between the actual ceiling and a 
dropped ceiling, within a crawl space or within a wall.  A non-exclusive easement shall exist 
through, over and across each Unit for structural support of the Unit and for the use, inspection, 
installation, maintenance, replacement and repair of such utility lines, pipes and mechanical 
equipment for the use of all of the Unit Owners or the Unit Owners being serviced by the air 
space being penetrated by such lines, pipes and/or equipment.  After completion of construction 
of a Unit, an easement for ingress and egress for the purpose of such inspection, installation, 
maintenance, replacement or repair of such easement rights shall only be exercised under the 
direction and approval and with the authority of the Board and/or the Manager unless an 
emergency exists in which event any action may reasonably be taken which is justified under the 
circumstances to minimize damage or injury which would otherwise occur as a consequence of 
such emergency.  There shall be easements to, through and over those portions of the land, 
structures, buildings, improvements and walls (including interior Unit walls) contained therein 
for the continuing maintenance and repair of all utilities in the Project.  There shall exist 
easements of support with respect to any Unit interior wall that supports a Common Element.  
The foregoing easements are all permanently reserved to Declarant, the Association and the 
designees of each.  

6.5 Easements for Public Utilities. 

6.5.1 There are hereby reserved unto Declarant and granted to the Association 
and the MB Master Association, and the designees of each (which may include, without 
limitation, Madison County, Montana and any utility) access and maintenance easements upon, 
across, over, and under all the General Common Elements (provided that such access may not be 
across, over or under any Building or other structures or buildings) to the extent reasonably 
necessary for the purpose of installing, replacing, repairing, and maintaining security and similar 
systems, roads, walkways, bicycle pathways, lakes, ponds, wetlands, drainage systems, street 
lights, signage, and all utilities, including, but not limited to, water, sewer, meter boxes, 
telephone, gas, and electricity, and for the purpose of installing any of the foregoing within 
easements designated for such purposes on recorded plats of the Property.  Declarant specifically 
reserves unto itself and grants to the Association and the MB Master Association the right to 
convey to the local water supplier, electric company, natural gas supplier, or communications or 
data systems supplier easements across the General Common Elements (provided that such 
easements may not be across, over or under any Building or other structures or buildings except 
as necessary to serve such Building or structure) for ingress, egress, installation, reading, 
replacing, repairing, and maintaining utility meters and boxes.  The exercise of this easement 



 

 

shall not extend to permitting entry into any Unit, nor shall any utilities be installed or relocated 
on the Property, except as approved by Declarant, during the Declarant Control Period, and 
thereafter by the Board or as set forth in Section 6.9. 

6.5.2 Should any entity furnishing a service covered by the general easement 
herein provided request a specific easement by separate recordable document, Declarant, during 
the Declarant Control Period, and thereafter the Board shall have the right to grant such easement 
over any portion of the Property without conflicting with the terms hereof.   

6.6 Declarant Right to Relocate and Add Roadways.  Declarant reserves unto itself 
and grants to the MB Master Association the right to relocate, modify, remove and add 
Roadways upon the Common Elements. 

6.7 Easements for Maintenance, Repair, and Replacement.  Declarant, the 
Association, the MB Master Association, designees of any of the foregoing and all public or 
private utilities shall have such easements over, under, across and through the Property, including 
all Units and Common Elements, as may be necessary to exercise any rights or fulfill any 
responsibilities, including those of installation, maintenance, repair, reconstruction or 
replacement, which they or any of them are required or permitted to perform under this 
Declaration or the other Governing Documents.  These easements include, without limitation, the 
right of Declarant and the Association to obtain access at all times to meters, controls, valves, 
pipes, conduits, and other Common Elements located within or to which access may be gained 
through any Unit or its appurtenant Limited Common Elements.  Except in an emergency 
situation, such entry into a Unit shall only be during reasonable hours and after notice to the Unit 
Owner. 

6.8 Structural Easements.  Every portion of a Unit which contributes to the 
structural support of a Building, other Units or the Common Elements shall be burdened with an 
easement of structural support for the benefit of such Building, Common Elements and other 
Units. 

6.9 Additional Easements for Other Projects.  Declarant hereby reserves unto itself 
(with the right to designate or assign to others) the following easements in connection with any 
improvements, facilities or developments constructed or to be constructed by Declarant, its 
affiliates or its designees in connection with or for the benefit of Other Projects, whether or not 
such improvements, facilities or developments are made a part of the Project. 

6.9.1 A perpetual, nonexclusive easement for installation, utilization, tapping, 
tying into, extending and enlarging all utility mains or facilities located in the Common 
Elements, including connections to water, storm and sanitary sewer mains or related facilities 
within the Property.  Declarant, its affiliate, or its designee or assign, as applicable, will pay all 
cost of such installation, utilization, tapping, tying into, extending and enlarging, and to the 
extent possible, will restore all areas thereby disturbed to substantially their condition 
immediately prior to commencement of such activities.  All expenses of maintenance, repair, 
replacement and resurfacing of such utility mains or facilities shall be shared by the Association 
and the owners of the Other Projects utilizing such utility mains or facilities on a proportionate 
and equitable basis based on the use of such utility mains or facilities. 



 

 

6.9.2 A perpetual, nonexclusive easement located as determined by Declarant 
in, over and upon the Common Elements (but not over any Building or other buildings or 
structures on the Property) and Roadways for the purposes of ingress and egress to and from the 
Other Projects.  Declarant or its designee or assign exercising such easement right, as applicable, 
shall be responsible for any physical damage caused to the Units or the Common Elements as a 
result of vehicular traffic connected with the development of Other Projects by Declarant or its 
designee or assign.  If the easement is exercised for permanent access to Other Projects and the 
Association maintains the Roadways, then the owners of such Other Projects shall enter into a 
reasonable agreement with the Association to share the cost of maintenance of any access 
roadway serving such Other Projects. 

6.10 Specific Written Easements.  Declarant may, in its sole discretion without the 
necessity of consent by any interested party, prepare and record a subsequent instrument to 
specifically define by legal description the easements created by or in accordance with this 
Article VI.  Nothing in this paragraph shall be construed to give Declarant the right to create 
easements not otherwise created by or in accordance with this Article VI.  The easements 
provided for in this Article VI shall in no way adversely affect any other recorded easement on 
the Property. 

6.11 Emergency, Security and Maintenance Easement.  Public safety and other 
appropriate persons designated by the Board or the MB Master Association shall have the right, 
but not the obligation, to enter upon the Property, including any Unit or Common Element, for 
emergency, security, and safety reasons, to perform maintenance pursuant to Article VII hereof or 
repair or reconstruction pursuant to Article XIII, and to inspect for the purpose of ensuring 
compliance with this Declaration and the other Governing Documents.  This right may be 
exercised, without limitation, by policemen and other law enforcement personnel, firemen, 
ambulance personnel, security officers and similar emergency personnel in the performance of 
their duties.  Except in an emergency situation, entry shall only be during reasonable hours and 
after notice to the Owner.  This right of entry shall include the right of the Association, the MB 
Master Association or their designees to enter upon any Unit to cure any condition which may 
increase the possibility of a fire or other hazard in the event an Owner fails or refuses to cure the 
condition within a reasonable time after request.  Residential Owners shall leave a key in a lock 
box attached to the exterior of their Residential Units or in another location designated by the 
Board from time to time (and provide access to the lockbox to the Association and the MB 
Master Association), or otherwise provide access in a manner reasonably acceptable to the 
Association, for access pursuant to this paragraph or pursuant to Section 6.7.  In the event of the 
failure of such Unit Owner to provide such means of access, the Association or the MB Master 
Association may gain access in such manner as may be reasonable under the circumstances and 
shall not be liable to such Unit Owner for any necessary damage to the Unit and any Limited 
Common Elements appurtenant thereto caused thereby or for repair or replacement of any doors 
or windows damaged in gaining such access. 

6.12 Signage Easements.  Declarant shall have the right and hereby reserves for itself 
and the Association a perpetual, non-exclusive easement over, across and under the Property for the 
benefit of the Declarant and the Association, for the installation, operation, repair and replacement 
of signage relating to the Residential Units, Commercial Units and for directional signage, subject to 
Rules and Regulations in effect from time to time.  The foregoing notwithstanding, the Commercial 



 

 

Unit Owner shall have discretion to place signage on and about the Commercial Unit and 
Commercial Limited Common Elements, including the exterior of the Buildings in which the 
Commercial Units are located, relating to the use and operation thereof so long as such signage is 
not prohibited by the Condominium Documents or any applicable law, rule, regulation or ordinance.  

6.13 Amendment or Repeal.  The easements and other rights reserved or granted to 
Declarant in this Article VI may not be modified, amended or repealed without Declarant’s prior 
written consent.  Any attempted or purported modification, amendment or repeal without 
Declarant’s written consent shall be void and have no effect.  

ARTICLE VII - MAINTENANCE AND UPKEEP 

7.1 Maintenance by Association.  The Association shall maintain and repair, or 
cause to be maintained and repaired, all [Common Elements] and all exterior and structural 
components of each Unit and Building, including roofs.  Without limiting the generality of the 
foregoing, the Association shall be responsible for the upkeep, maintenance and repair of the 
Roadways, driveways, parking areas, and walkways within the Property (including snow 
removal) and of all roofs, siding, chimneys, [decks, porches, terraces and patios].  Such 
maintenance and repair costs that are attributable to a particular Unit or Units may be assessed to 
the affected Unit(s), in the discretion of the Board, pursuant to Section 9.8.6.  The foregoing 
notwithstanding, improvements constructed and maintained on Common Elements specifically 
for the use of an individual Unit or Units, to the extent permitted in accordance with this 
Declaration, shall be maintained by the Owner(s) benefitted by such items or, at the election of 
the Board, by the Association and any costs incurred by the Association in connection therewith 
shall be Limited Expenses (or designated as Commercial Common Expenses or Residential 
Common Expenses, as applicable) and assessed to the applicable Unit(s). 

7.2 Maintenance by Unit Owners.  Each Owner shall, at such Owner’s cost and 
expense, maintain and keep in good repair, and in a safe condition, such Owner’s Unit.  No 
Owner, through act or omission, shall impair the structural soundness or integrity of any 
Building or any portion thereof or impair any easement on the Property.  

ARTICLE VIII - OWNERSHIP AND FLOOR PLANS 

8.1 Ownership of Common Elements.  Each Unit Owner shall own a percentage of 
undivided interest in the General Common Elements equal to such Unit Owner’s Percentage of 
Interest set forth on Exhibit E attached hereto.  Declarant may amend Exhibit E from time to 
time as construction of Units is completed after the date of recording of this Declaration, in 
connection with any future annexation of additional property and in connection with any increase 
or decrease in the number of Units within the Project.  Declarant may make such amendments 
without the consent of any other person or entity.  Such Percentage of Interest represents each 
Unit Owner’s ownership interest in the Common Elements (with respect to Limited Common 
Elements, only those Limited Common Elements appurtenant to the applicable Unit and in such 
case in proportion to the Percentage of Interest of all Units to which such Limited Common 
Element is appurtenant), liability for Common Expenses (except when an expense is designated 
as a Commercial Common Expense or a Residential Common Expense, in which case liability 
for such expense shall be proportionally shared by either the Commercial Unit Owner(s) or the 
Residential Unit Owners based on their respective Percentage of Interests), and the relative 



 

 

voting interest of each Unit Owner in all matters concerning the Association.  Except as 
otherwise limited in this Declaration or any other Governing Documents, each Unit Owner shall 
have the right to use the General Common Elements, and all Limited Common Elements 
appurtenant to such Unit Owner’s Unit, for all purposes incident to the use of and occupancy of 
such Owner’s Unit, and such other incidental uses permitted by this Declaration, which rights 
shall be appurtenant to and run with the Unit. 

8.2 Floor Plans and Exhibits.  The floor plans of the Units currently intended to be 
constructed in the Project are attached hereto as Exhibit D.  Declarant shall amend Exhibit D 
from time to time as construction of Units is completed after the date of recording of this 
Declaration to the extent required by the Unit Ownership Act and in connection with any future 
phases of the Project.  Declarant may make such amendments, including any updates to floor 
plans or changes in the Percentage of Interest of the Units, without the consent of any other 
person or entity. 

8.3 Exclusive Ownership.  Each Owner shall be entitled to exclusive ownership and 
possession of the Owner’s Unit.  Such Owners may use the General Common Elements and 
Limited Common Elements in accordance with this Declaration and the other Governing 
Documents for the purposes for which they are intended, so long as they do not hinder or 
encroach upon the lawful rights of other Unit Owners. 

8.4 Use.  The Units and Common Elements shall be occupied and used as follows: 

8.4.1 The Residential Units may be used for lawful residential purposes only. 

8.4.2 The Commercial Unit(s) may be used for any lawful commercial purposes 
(including [hotel, restaurant, ski lodge, retail, office, conference, outfitter, fitness, spa, and [•] 
facilities] and other similar commercial uses) consistent with the Governing Documents. 

8.4.3 Except as otherwise set forth in this Declaration, there shall be no 
obstruction of the General Common Elements nor shall anything be stored in or on the General 
Common Elements without the prior consent of the Board. 

8.4.4 Nothing shall be done in any Unit or in, on or to the Common Elements 
which will impair the structural integrity of any Building or any Common Element or which 
would structurally change any Building or Common Element, except as is otherwise provided 
herein and in accordance with the Governing Documents. 

8.4.5 Except as otherwise set forth in this Declaration or as approved by the 
Board or Declarant, nothing shall be altered or constructed in or removed from the Common 
Elements[; provided, however, that the Commercial Unit Owner(s) shall have discretion to make 
alterations and additions to and remove items from the Commercial Limited Common Elements 
appurtenant to their Units relating to the use and operation thereof so long as such alterations, 
additions and removals are not prohibited by the Governing Documents or any applicable law, rule, 
regulation or ordinance and are made in accordance with DRB procedures and the Design 
Guidelines, if and as applicable to the Commercial Unit Owners]. 



 

 

ARTICLE IX - MEMBERSHIP; BOARD; ASSOCIATION AND ASSESSMENTS 

9.1 Membership.  Each Owner shall automatically, upon becoming the Owner of a 
Unit, be a member of the Association and shall remain a member for the period of the Owner’s 
ownership of the Unit.  Membership in the Association may not be transferred separately from 
the fee simple title to a Unit.  Upon becoming a Unit Owner the Owner shall furnish to the 
Association a copy of the recorded instrument vesting that person with the interest required to 
make such person a member of the Association.  Each such member at the same time shall give a 
single name and address to which notices to such member may be sent, as well as an e-mail 
address and telephone number by which that person can be contacted.  In the event of any change 
in the facts reported in the original written notice, including any change of ownership, the 
member shall give a new written notice to the Association containing all the information required 
to be contained in the original notice.  As against any member of the Association, and any person 
claiming by, through or under such member, the Association may, but shall not be obligated to, 
rely, for any and all purposes, on the information reflected in the most recent written notice 
furnished with respect to such member.  In no event will the Association have any obligation to 
investigate the address or contact information of any member. 

9.2 Joint Ownership; Joint and Several Liability.  If a Unit Owner’s ownership 
interest in a Unit is held by more than one person or entity (in tenancy in common, as joint 
tenants, or otherwise), the membership in the Association appurtenant to such Unit shall be 
shared by all such persons or entities in the same proportionate interest and by the same type of 
ownership as the Unit is held, subject to reasonable Board regulation and restrictions on voting, 
notices, and assessment obligations as set forth in the Bylaws or otherwise.  All such persons and 
entities shall be jointly and severally obligated to perform the responsibilities of the specific Unit 
Owner under the Governing Documents, including, without limitation, payment of assessments 
and other amounts owed pursuant to the Governing Documents. The membership rights of a Unit 
Owner that is not a natural person may be exercised by any officer, director, partner, trustee, 
member, manager, or other individual designated from time to time in a written instrument 
describing and certifying the authority of such person provided to the Secretary of the 
Association.  In a multiple interest owner situation, if more than one person seeks to exercise the 
vote, the voting privilege shall be suspended.  Neither the Association nor Declarant shall have 
any obligation to confirm, as among such multiple interest owners, which of the persons has the 
right to exercise a vote.  In the case where a Unit Owner is not a natural person, or where there 
are multiple owners of a Unit, written notice shall be provided to the Secretary of the Association 
stating which person has authority to act on behalf of the Unit Owner and include that person’s 
name, mailing and physical address, telephone number and e-mail address.  The Association may 
rely on such notice until such notice is updated by a Unit Owner. 

9.3 Function of Board.  It shall be the function of the Board to: 

9.3.1 Adopt bylaws for the governance of the Association. 

9.3.2 Make provisions for the general management, repairs and maintenance of 
the General Common Elements, Limited Common Elements (except for Limited Common 
Elements which are to be maintained by the Owner(s) of the appurtenant Unit(s) pursuant to this 
Declaration), and any other provisions for the benefit of the Association. 



 

 

9.3.3 Levy assessments as provided for in this Declaration, the Bylaws and the 
Unit Ownership Act. 

9.3.4 Adopt and implement a policy for the affairs of the Project. 

9.3.5 Enter into contracts to hire personnel for the management of the affairs of 
the Association and the maintenance and repair of the Common Elements (except for Limited 
Common Elements which are to be maintained by the Owner(s) of the appurtenant Unit(s) 
pursuant to this Declaration). 

9.3.6 Adopt Rules and Regulations pursuant to Section 12.7. 

9.3.7 Enter into contracts and negotiate and accept easements for the benefit of 
the Association. 

9.3.8 Acquire, operate and maintain equipment and facilities for the benefit of 
the Association, or enter into contracts regarding such operation and maintenance, which, at the 
discretion of the Board, may include but not be limited to a ski lift or other ski facilities. 

9.3.9 Operate and maintain any recreational facilities constructed on the General 
Common Elements. 

9.3.10 Manage the affairs of, and make decisions and take action for, the 
Association, except where the vote of the Owners or consent of Declarant is specifically required 
by the Governing Documents or applicable law.  

9.4 Function of Association.  It shall be the function of the Association to: 

9.4.1 Elect the Board to the extent and as provided in the Bylaws. 

9.4.2 Approve any changes to this Declaration, subject to the provisions of 
Article X and the other provisions of this Declaration which specifically permit amendment 
without the consent of the Association. 

9.5 Vote.  Each Unit Owner and the Declarant shall have voting rights as specified in 
Section 8.1 and the Bylaws.  

9.6 Failure to Comply - Attorney Fees.  Each Owner and other person with an 
ownership interest in a Unit shall comply strictly with the provisions of this Declaration and the 
other Governing Documents, as the same may be amended, supplemented, restated or replaced 
from time to time.  Failure to comply with any of the same shall be grounds for an action to 
recover sums due, for damages or injunctive relief or both, and for reimbursement of all costs, 
including attorney fees and costs incurred in connection therewith, which action shall be 
maintainable by the Board or the Manager in the name of the Association, on behalf of the 
Owner or by an aggrieved Owner where there has been a failure of the Association to bring such 
action within a reasonable time. 



 

 

9.7 Payment of Assessments. 

9.7.1 Each Unit Owner and each other person having an ownership interest in a 
Unit, by acceptance of a deed or other document of conveyance, whether or not it is expressed in 
the deed or document, is deemed to covenant and agree to pay all assessments of and other 
amounts due to the Association and to waive any rights under Montana or federal law to claim a 
homestead exemption for the assessments or such other amounts.  Assessments shall be billed in 
such manner and on such dates as the Board may establish.  Unless the Board otherwise 
provides, the assessment shall be due and payable [in advance quarterly on the first day of each 
fiscal quarter]. The amount of the assessment against each Unit shall be the personal and 
individual debt of the Owner thereof and any other person having an ownership interest therein.  
No Owner or other person having an ownership interest in a Unit may exempt himself, herself or 
itself from liability for assessments by waiver of the use or enjoyment of any of the Common 
Elements or by abandonment of such Owner’s or other person’s Unit.  All assessments which are 
not paid when due and payable become delinquent and are subject to interest and late charges.  
The Board shall have the responsibility of taking prompt action to collect any unpaid assessment 
which becomes delinquent.  In the event of delinquency in the payment of an assessment, the 
Unit Owner, and any other person having an ownership interest in the Unit, shall be obligated to 
pay interest at the rate to be determined by the Board or the maximum rate allowed by law, 
whichever is less, on the amount of the assessment from the due date thereof, together with such 
late charges as may be required by the Board.  Suit to recover a money judgment for unpaid 
assessments may be maintainable without foreclosing or waiving the lien securing the same.  If 
any Owner or other person having an ownership interest in a Unit is delinquent in paying any 
assessments or other charges levied on the applicable Unit, the Board may require any unpaid 
installments of all outstanding assessments to be paid in full immediately. 

9.7.2 Common Expenses of the Association shall be levied against the Units on 
a pro rata basis based upon Percentage of Interest (except where an expense is a Commercial 
Common Expense or a Residential Common Expense, in which case such expense shall be 
levied upon on the Commercial Unit Owners or the Residential Unit Owners, as applicable, 
based on their respective Percentage of Interests). 

9.7.3 Limited Expenses shall be levied against Units as set forth in Section 
9.8.6. 

9.8 Levying Assessments.  The Board shall levy assessments upon the Unit Owners 
and other persons having an ownership interest in any Unit(s) in the following manner and for 
the following reasons (all as determined by the Board): 

9.8.1 All assessments shall be fixed by resolution of the Board.  Notice of the 
assessment, whether regular or special, the amount thereof, and the purpose for which it is made, 
including an annual budget for expenditures and operation for regular annual assessments, shall 
be served on all Unit Owners affected by delivering a copy of the same to such Owners affected, 
by delivering a copy of the same to the Owner personally or by mailing and/or e-mailing a copy 
of the notice to the Owners at their addresses or e-mail addresses of record at least thirty (30) 
days prior to the annual meeting of members of the Association.  By accepting title to or an 



 

 

interest in a Unit, each Unit Owner consents to delivery of all notices and other communications 
from the Board, the Association or the Declarant via e-mail. 

9.8.2 Assessments shall be made for the repair, replacement, insurance, 
including, without limitation, insurance deductibles where applicable, general maintenance, 
repair and upkeep, management and administration of Common Elements (except for Limited 
Common Elements which are to be maintained by the Owner(s) of the appurtenant Unit(s) 
pursuant to this Declaration) and other common expenses, fees, costs and expenses of the 
Manager, taxes for common areas, reserves for contingent liabilities and other related items. 

9.8.3 Assessments may also be made for the creation of a reserve budget 
including reserves for items determined by the Board, which may include, among other items, a 
reserve for insurance deductibles.  The Board may, in its discretion, levy an assessment in an 
amount sufficient to meet the projected reserve needs of the Association. 

9.8.4 The Board shall have the authority to establish a multi-tiered system of 
assessments based upon the completion status of the Buildings.  Declarant (and any affiliate of 
Declarant to which a Unit is conveyed) shall not pay any assessments on the Residential Units it 
owns; provided, however, that Declarant may, in its sole discretion, subsidize or reimburse the 
Association for any expenses the Association incurs in connection with the Residential Units 
Declarant owns, which are not covered by the assessment of other Unit Owners.  

9.8.5 In addition to other authorized assessments, the Board may levy special 
assessments to cover unbudgeted expenses in excess of those budgeted.  In no case may the 
amount of any special assessment levied on any Unit pursuant to this subparagraph exceed an 
amount equal to the total amount of the special assessment multiplied by the Percentage of 
Interest for any Unit.  This subparagraph does not apply to special assessments for Limited 
Expenses which are provided for in the following subparagraph or to any assessments levied 
against a Unit Owner or other person having an ownership interest in a Unit for the acts or 
omissions of that Unit Owner or other person or its family members, invitees or guests, which 
may be levied against the applicable Unit Owner or other person. 

9.8.6 Assessments (regular or special) may also be made for the payment of 
Limited Common Element expenses such that the Unit Owners or other persons with an 
ownership interest in a Unit are chargeable only for the expenses relating to their respective 
Units and appurtenant Limited Common Elements (including Residential Limited Common 
Elements and Commercial Limited Common Elements), as determined by the Board, which 
Limited Common Elements may include any improvements constructed on the Common 
Elements specifically for the use of an individual Unit or Units or categories of Association 
membership (i.e., Residential Unit Owners, Commercial Unit Owners or Declarant), to the extent 
permitted in accordance with this Declaration.  Unit Owners and any other persons having an 
ownership interest in the Units shall share in the payment for Limited Expenses for the repair, 
maintenance and replacement of Limited Common Elements benefitting their respective Units in 
proportion to the Percentage of Interest of such Unit Owners.  If only one Unit is associated with 
the Limited Common Element involved, then, in the discretion of the Board, the entire cost of 
such repair, maintenance, reconstruction or replacement may be assessed to that Unit Owner. 



 

 

9.8.7 Assessments may also be made for any purpose contemplated by this 
Declaration and for any purpose set out in the Unit Ownership Act, including, but not limited to, 
any special assessments that are not assessed on an annual basis.  To the extent facilities or 
infrastructure serving the Project are not within, wholly or partially, the Property (for example, 
water detention facilities or storage ponds or ski lifts or other recreational facilities) and the 
Board determines that the Association is required to pay for or maintain and/or operate, or it is in 
the best interest of the Association to pay for or maintain and/or operate, such facilities or 
infrastructure the Association may levy assessments to cover the cost of such maintenance and/or 
operation. 

9.8.8 In a voluntary conveyance of a Unit, the grantee of the Unit shall be 
jointly and severally liable with the grantor for all unpaid assessments by the Association against 
the grantor’s Unit up to the time of the grant or conveyance, without prejudice to the grantee’s 
right to recover from the grantor the amounts paid by the grantee therefore.  However, any such 
grantee shall be entitled to a statement from the Manager or Board, as the case may be, setting 
forth the amount of unpaid assessments against the grantor’s Unit due the Association and such 
grantee shall not be liable for, nor shall the Unit conveyed be subject to a lien for, any unpaid 
assessments made by the Association against the grantor prior to the date of such statement in 
excess of the amount therein set forth. 

9.8.9 At the time the Association creates its first budget, an account or accounts 
shall be set up to which initial assessments shall then be deposited. 

9.9 Liens for Assessments. 

9.9.1 The Association shall have a lien against each Unit to secure payment of 
delinquent assessments and other amounts payable hereunder attributable to that Unit, as well as 
interest, late charges and fines (subject to the limitations of Montana law), and costs of collection 
(including attorney fees and costs).  Such lien shall be superior to all other liens, except (a) the 
liens of the MB Master Association under the MB Master CC&Rs, and (b) as set forth in § 70-
23-607 of the Unit Ownership Act (including any amendment to the Unit Ownership Act which 
affords a higher priority to the lien of the Association).  Such lien may be enforced by suit, 
judgment, and judicial or non-judicial foreclosure. 

9.9.2 The Association may bid for a Unit at the foreclosure sale or other legal 
sale and acquire, hold, lease, mortgage, convey and otherwise deal with the Unit.  While a Unit is 
owned by the Association following foreclosure: (a) no right to vote shall be exercised on its 
behalf; (b) no assessment shall be levied on it; and (c) each other Unit shall be charged, in 
addition to its usual assessment, its equal pro rata share of the assessment (based on Percentage 
of Interest) that would have been charged such Unit had it not been acquired by the Association.  
The Association may sue for unpaid assessments and costs without foreclosing or waiving the 
lien securing the same. 

9.9.3 Subject to Section 9.10, the sale or transfer of any Unit shall not affect the 
assessment lien or relieve such Unit from the lien for any subsequent assessments.  



 

 

9.9.4 The Board, on behalf of the Unit Owners, shall have the power to bid on 
the Unit at a foreclosure or other legal sale and to acquire and hold, lease, mortgage and vote the 
votes appurtenant to, convey or otherwise deal with the same.  Any lienholder holding a lien on a 
Unit may pay, but shall not be required to pay, any unpaid assessments or other amounts payable 
with respect to any such Unit, and upon such payment, such lienholder shall have a lien on the 
Unit for the amounts paid of the same rank as the lien of such lienholder’s encumbrance without 
the necessity of having to file a notice or claim of such lien. 

9.10 Unpaid Assessments - Mortgagee.  Where a lienholder or other purchaser of a 
Unit obtains title to the Unit as a result of foreclosure of the first mortgage or trust indenture, 
such acquirer of title, his successors and assigns, shall not be liable for the share of assessments 
by the Association chargeable to such Unit which became due prior to the acquisition of title to 
such Unit by such acquirer.  Such unpaid assessments shall be deemed to be Common Expenses 
collectable from all of the Units including such acquirer and such acquirer’s successors and 
assigns.   

9.11 Assessments for Damages.  Damage to any part of a Unit resulting from 
maintenance, repair, emergency repair or replacement of any of the General Common Elements 
or Limited Common Elements or as a result of an emergency repair within another Unit at the 
instance of the Association (other than damage caused by a Unit Owner or a family member, 
guest or invitee thereof) shall be designated Common Expenses by the Association and assessed 
in accordance with such designation. 

ARTICLE X - AMENDMENT, ANNEXATION AND WITHDRAWAL 

10.1 Amendment By Declarant.  During the Declarant Control Period, Declarant may 
unilaterally amend this Declaration for any purpose, provided the amendment has no material 
adverse effect on the right of any Owner (or the consent of any such Owner is obtained).  
Notwithstanding the above, during the Declarant Control Period, Declarant may unilaterally 
amend this Declaration if such amendment is (i) necessary to bring any provision in compliance 
with any applicable governmental statutes, necessary governmental registrations, rule, 
regulation, or judicial determination; (ii) necessary to enable any reputable title insurance 
company to issue title insurance coverage on the Units; (iii) required by an institutional or 
governmental lender or purchaser of mortgage loans, including, for example, the Federal 
National Mortgage Association or Federal Home Loan Mortgage Corporation, to enable such 
lender or purchaser to make or purchase mortgage loans on the Units; (iv) necessary to enable 
any governmental agency or reputable private insurance company to insure mortgage loans on 
the Units or to insure the Project or any portion thereof, including any individual Unit; (v) 
necessary to develop in accordance with the ODP; (vii) necessary to establish Interval 
Ownership (as defined in the MB Master CC&Rs) pursuant to the MB Master CC&Rs; (vii) 
necessary to allow the Association to obtain insurance contemplated by this Declaration, 
including, without limitation, property or liability insurance, at a reasonable price and on 
reasonable terms; or (viii) otherwise necessary to satisfy the requirements of any governmental 
or quasi-governmental agency or to comply with the MB Master Documents.  However, any 
such amendment shall not adversely affect the title to any Unit unless the Owner of such Unit 
shall consent thereto in writing. 



 

 

10.2 Amendment By Owners.  This Declaration may be amended by (a) the 
affirmative vote or written consent, or any combination thereof, of at least seventy-five percent 
(75%) of the total Percentage of Interest of the Association, and (b) during the Declarant Control 
Period, with the written consent of Declarant, which shall not be unreasonably withheld.  
However, any such amendment shall not adversely affect the title to any Unit unless the Owner 
of such Unit shall consent thereto in writing. 

10.3 Amendment By Board.  In the alternative, the Board may adopt an amendment 
to this Declaration provided at least a majority of the members of the Board vote in favor of the 
adoption and, during the Declarant Control Period, the written consent of Declarant is obtained, 
which consent shall not be unreasonably withheld.  However, any such amendment shall not 
adversely affect the title to any Unit unless the Owner of such Unit shall consent thereto in 
writing. 

10.4 Restriction on Amendment.  Notwithstanding Section 10.2, the Percentage of 
Interest necessary to amend a specific clause pursuant to Section 10.2 shall not be less than the 
prescribed Percentage of Interest required for action to be taken under that clause, if applicable.  
To be effective, any amendment must be recorded with the office of the Clerk and Recorder of 
Madison County, Montana.  If an Owner consents to any amendment to this Declaration or the 
Bylaws, it will be conclusively presumed that such Owner has the authority to consent, and no 
contrary provision in any mortgage or contract between the Owner and a third party will affect 
the validity of such amendment.  No amendment may remove, revoke, or modify any right or 
privilege of the Declarant without the written consent of the Declarant.  Any amendment to this 
Declaration shall be subject to the approval and consent requirements set forth in the MB Master 
CC&Rs. 

10.5 Annexation.  During the Declarant Control Period, Declarant may from time to 
time unilaterally (a) annex any other property within the Moonlight Basin Community 
(“Annexed Property”) into the Project, and/or (b) add Units to the Project.  Annexation of 
property and addition of Units shall be accomplished by filing a supplement to this Declaration 
with the office of the Clerk and Recorder of Madison County, Montana.  Such supplement shall 
not require the consent of the Owners, the Board or any other person or entity having an interest 
in a Unit.  The supplement shall include a revised Percentage of Interest Exhibit showing the 
percentage of undivided interest in the Common Elements for each Unit Owner and an updated 
site plan and floor plans to the extent required by the Unit Ownership Act.   

10.6 Withdrawal.  During the Declarant Control Period, Declarant may from time to 
time unilaterally amend this Declaration for the purpose of removing property then owned by 
Declarant or its affiliates from the coverage of this Declaration.  Any property removed from this 
Declaration shall be subject to whatever easements, if any, are reasonably necessary for access to 
or operation of the Project and each of the Units.  In addition, during the Declarant Control 
Period, Declarant may from time to time unilaterally amend this Declaration for purposes of 
decreasing the number of Units within the Project by removing certain Units from the coverage 
of this Declaration; provided that Declarant may make any such decrease only with respect to 
Units then owned by Declarant which have not been constructed.  Any amendment pursuant to 
this Section 10.6 shall not require the consent of the Owners, the Board or any other person or 
entity having an interest in a Unit.  Any amendment to remove one or more Units shall include a 



 

 

revised Percentage of Interest Exhibit showing the percentage of undivided interest in the 
Common Elements for each Unit Owner following the removal and an updated site plan and 
floor plans to the extent required by the Unit Ownership Act. 

10.7 Plat Amendment.  Declarant may unilaterally amend the plat of the Property 
without the additional consent of any Owner, the Board or any other person or entity having an 
interest in a Unit; provided, however, that nothing in this paragraph allows Declarant to replat the 
property underlying the Building so as to change a boundary line or platted easement under a 
Building without the consent of the Unit Owners of Units in such Building. 

10.8 Merger or Consolidation.  During the Declarant Control Period, Declarant may 
merge or consolidate the Association with a property owners association of the same form of 
ownership.  Upon written request from Declarant during the Declarant Control Period, the Board 
and each Unit Owner shall execute such documents and take such actions as shall reasonably be 
requested by Declarant to approve and effect any such merger or consolidation. 

10.9 Agreement Regarding Amendments.  The Unit Owners, the Association, lien 
holders, mortgagees and all others acquiring any interest in or lien on the Units, the Common 
Elements or any other portion of the Project shall be bound by the rights of Declarant to amend 
and supplement this Declaration (and Bylaws if required) and the plat of the Property as set forth 
in this Declaration, including, without limitation, in connection with any annexation of Annexed 
Property, removal of property from this Declaration, reduction or increase in the number of 
Units, completion of construction of Units and any change in the Percentage of Interest, site plan 
or floor plans in connection therewith, and their consent to such amendments and supplements is 
implied, granted and agreed to by the acceptance or acquisition of any interest in or lien on the 
Units, the Common Elements or any other portion of the Project.  Declarant is hereby appointed 
the Unit Owners’, Association’s, lien holders’ and mortgagees’ agent and attorney-in-fact to 
execute and record such amendments, supplements and related documents, and such appointment 
is coupled with an interest, is perpetual and is irrevocable. 

ARTICLE XI - ASSIGNMENT 

Any or all of the rights and powers granted or reserved to Declarant in the Condominium 
Documents or by law, including the power to approve or disapprove any act, use or proposed 
action or any other matter or thing, may be assigned by Declarant to any other entity or to the 
Association.  Any such assignment or transfer shall be made by appropriate instrument in writing 
duly recorded in the office of the Clerk and Recorder of Madison County, Montana.  

ARTICLE XII - RESIDENTIAL UNIT RESTRICTIONS 

All of the Residential Units shall be held, used and enjoyed subject to the MB Master 
Documents and the following limitations and restrictions:  

12.1 Use.  The Residential Units shall be used only for residential occupancy by 
Residential Unit Owners, their families, guests and invitees, consistent with the restrictions 
contained herein and other Governing Documents and may not be used for any other purposes 
whatsoever. 



 

 

12.2 Alterations and Modifications.  No Residential Unit Owner shall make any 
alteration or modification of any Common Element.  All additions, changes, alterations and other 
Construction Activity (as defined in the MB Master CC&Rs) relating to a Residential Unit shall 
be subject to the Design Guidelines and to review and approval of the DRB as set forth in the 
MB Master CC&Rs, provided that Declarant’s Construction Activity is exempt from DRB 
review and related provisions of the MB Master CC&Rs.  The Board may establish Rules and 
Regulations from time to time further governing additions, changes, alterations or other 
Construction Activity.  Prior to commencement, a Residential Unit Owner shall provide written 
notice to the Secretary of the Association of any additions, changes, alterations and other 
Construction Activity with respect to the Residential Owner’s Unit, which notice shall be 
provided concurrently with submitting material to the DRB for review, if DRB review is 
required, and such Residential Unit Owner shall provide such additional information to the 
Association and/or DRB, as applicable, as shall be reasonably requested.  The Residential Unit 
Owner shall promptly notify the Secretary of the Association of any DRB approval or denial, as 
applicable.  In furtherance, and not limitation, of the foregoing, the Residential Unit Owners 
shall be required to provide written notice to the Secretary of the Association of any 
improvements, alterations and/or betterments to the Residential Owner’s Unit which are greater 
than $10,000 in value unless such alterations, betterments and/or improvements are true 
replacements of like kind and quality to that of the initial installation. 

12.2.1 Change in Residential Unit Boundaries.  No change in the boundaries of 
existing Residential Units shall encroach upon the boundaries of the Common Elements or any 
other Units, except by amendment to this Declaration and, during the Declarant Control Period, 
with the written approval of Declarant and all approvals required under the MB Master CC&Rs.  
Any such change will be set forth in an amendment showing the revised plans of the Residential 
Unit(s) and a revised Exhibit E, reflecting the affected Residential Unit Owners’ updated 
Percentage of Interest, which amendment shall be approved, signed and acknowledged by the 
Association, the Owner(s) of the affected Residential Unit(s) and all lien holders and mortgagees 
of the Residential Units concerned, to the extent required by the Unit Ownership Act.  Boundary 
walls must be equal in quality of design and construction to the existing boundary walls. 

12.2.2 Load Bearing Walls.  Notwithstanding any rights to remodel the 
Residential Units, load bearing walls may not be moved or structurally altered. 

12.2.3 Liens for Alterations or Modifications.  Labor performed and materials 
furnished and incorporated into a Residential Unit with the consent of or at the request of the 
Residential Unit Owner, or such Residential Unit Owner’s agent, contractor or subcontractor, 
may be the basis for the filing of a lien against the Residential Unit or the Residential Unit 
Owner consenting to or requesting the same.  Each Residential Unit Owner and any other person 
having an ownership interest in a Residential Unit shall indemnify and hold harmless each of the 
other Owners, the Association, Board and Declarant against any lien against the Unit or against 
the General Common Elements or Limited Common Elements for construction performed or for 
labor, materials, services or other products incorporated in the applicable Residential Unit at such 
Owner’s or such other person’s request. 

12.3 Activities.  No unlawful activity shall be carried on in any Residential Unit or 
upon the Common Elements nor shall anything be done by a Residential Unit Owner (or the 



 

 

family members, guests or invitees of a Residential Unit Owner) which may be or become an 
annoyance or a nuisance to other Unit Owners.  No unreasonably noisy activity shall occur in or 
on the Common Elements or in any Residential Unit at any time, and disputes among Unit 
Owners, arising as a result of this provision which cannot be amicably resolved, shall be 
arbitrated by the Board.  No Residential Unit Owner shall do or permit anything to be done or 
keep or permit to be kept in such Owner’s Residential Unit or on the Common Elements 
anything that will increase the rate of insurance on the Project without the written approval of the 
Board, and each Residential Unit Owner or other person having an ownership interest in a 
Residential Unit who causes such an increase shall pay to the Association the increased cost of 
insurance premiums resulting from any such activity or the maintenance of any such condition 
even if approved.  Activities which are deemed offensive and are expressly prohibited include, 
but are not limited to, the following: any activity involving the use of firearms, fireworks, air 
rifles, pellet guns, B-B guns, bows and arrows, or other similar dangerous weapons, projectiles 
or devices. 

12.4 Pets.  Permitted Household Pets (as defined in the MB Master CC&Rs) are 
permitted on the Property in accordance with the MB Master CC&Rs, provided that any 
Permitted Household Pet shall be accompanied by the Unit Owner, or their family member or 
guest, and kept under control at all times.  Residential Unit Owners are responsible for damage 
and waste caused by any Permitted Household Pet associated with a Residential Unit.  The Board 
may establish such other reasonable Rules and Regulations concerning Permitted Household Pets 
and other animals as it deems reasonable. 

12.5 Aesthetics.  The Common Elements (excluding Commercial Limited Common 
Elements) shall not be used for storage of supplies, recreational equipment, materials, personal 
property or trash or refuse of any kind, except as provided in duly adopted Rules and 
Regulations.  No unsightly conditions shall be maintained on the patio, porch, terrace or deck of 
any Residential Unit or in any other area that is visible from the exterior of the Residential Unit 
and only furniture and equipment consistent with the normal and reasonable use of such areas 
shall be permitted to remain there during seasons when such areas are reasonably in use and no 
furniture or equipment of any kind shall be stored thereon during seasons when such areas are 
not reasonably in use.  The Board may adopt Rules and Regulations from time to time addressing 
the exterior appearance of Residential Units and Buildings and the use of porches, decks, 
balconies, terraces and patios[, including, without limitation, installation and use of hot tubs and 
barbeque grills; provided, however, that unless otherwise determined by the Board and approved 
by the DRB as set forth in the MB Master CC&Rs, hot tubs are not permitted in any Residential 
Unit or on any appurtenant balconies or decks and barbeque grills are not permitted on any 
balconies or decks appurtenant to Residential Units].  Bear-proof trash receptacles shall be 
maintained by the Association or MB Master Association in areas designated therefore at all 
times and shall not be permitted to remain elsewhere on the Common Elements.  In general, no 
activity shall be carried on nor condition maintained by a Residential Unit Owner, either in a 
Residential Unit or upon the General Common Elements or Residential Limited Common 
Elements, which is detrimental to the appearance of the Project.  By way of example only, 
outdoor basketball hoops and plastic furniture are not permitted.  

12.6 Advertising.  No signs or other advertising devices of any kind shall be displayed 
by any Residential Unit Owner which are visible from the exterior of a Residential Unit or on the 



 

 

Residential Limited Common Elements, including, but not limited to, any real estate sign, “for 
rent” sign, political sign or the like, without written permission from the Board and, during the 
Declarant Control Period, the Declarant. 

12.7 Rules and Regulations.  It is intended that the Board may make, amend and 
repeal Rules and Regulations from time to time that apply to the Project, Residential Unit 
Owners (and their family members, guests and invitees), and Commercial Unit Owners (and 
their members, guests and invitees).  Such Rules and Regulations may govern use of the 
Common Elements (except for the Commercial Limited Common Elements) and Residential 
Units, the personal conduct of Residential Unit Owners (and their family members, guests and 
invitees) and Commercial Unit Owner(s) (including their employees, agents, members, guests 
and invitees), and may govern construction and design criteria and aesthetic standards so as to 
further the use, enjoyment and aesthetics of the Project for the Owners.  Such Rules and 
Regulations may also establish enforcement mechanisms, including penalties and monetary fines 
for violation thereof or of the Condominium Documents.  Following adoption, amendment or 
repeal of any Rules and Regulations the Board shall provide Unit Owners with notice thereof.  
Copies of all such Rules and Regulations and amendments thereto in effect from time to time 
shall be furnished to Unit Owners upon request.  Notwithstanding anything to the contrary 
herein, the Board shall not adopt any rules or regulations that adversely affect the Declarant 
without Declarant’s prior written consent.  

12.8 Parking.  [No person may park on or along any Roadways, including any 
turnaround areas or hammerheads associated therewith.  Subject to all applicable provisions of 
Section 6.13, all vehicles belonging to, leased or used by Residential Unit Owners (and their 
family members, guests and invitees) shall either be parked in Driveways or garages appurtenant 
to the Residential Unit or parking spaces within the common general parking areas made available 
for use by Residential Unit Owners.  No vehicles may be stored anywhere on the Property except 
in such Driveways, garages or designated and other parking areas designated by the 
Condominium Documents or by the Board.  The Board may establish such other reasonable 
Rules and Regulations concerning parking as it deems reasonable.] 

12.9 Lights.  Except as otherwise regulated in the MB Master CC&Rs or the Design 
Guidelines, the Board may adopt Rules and Regulations regulating exterior lighting or seasonal 
or holiday lighting. 

12.10 Reserved Rights of Declarant.  None of the restrictions contained in this Article 
XII shall apply to the activities or signs or billboards, if any, of Declarant during the 
development and sales period or of the Association in furtherance of its powers and purposes set 
forth herein, as the same may be amended from time to time.  Notwithstanding anything to the 
contrary elsewhere herein, Declarant, its affiliates and their respective agents, contractors and 
employees involved in the development of the Project shall have the right to maintain a sales 
office, a business office, a construction office, model Residential Units, storage areas (for 
vehicles, machinery, equipment and material used or to be used in connection with the 
development work, sales and marketing) and reasonable parking incident to the foregoing and 
such access to, from and over the Project as may be reasonable to enable development and sale 
of the Project by Declarant (including, without limitation, development of the Buildings, Units 
and recreational facilities, if any, in any phase of the Project) and may continue to do so during 



 

 

the entire development and sales period.  In addition, subject to compliance with the MB Master 
CC&Rs, Declarant reserves the right to change the type of construction, size, layout, number, 
location, architectural design and principal construction materials of the Buildings and Units 
therein; provided, however, that any Building(s) and Units therein shall be generally consistent 
with the quality of construction of Buildings and Units described in this Declaration. 

ARTICLE XIII - INSURANCE 

13.1 Association Policies.  All insurance policies upon the Common Elements and the 
Units shall be purchased by the Association and shall be insured by an insurance company 
authorized to do business in Montana.  

13.1.1 Named Insured – Association Insurance.  The named insured under all 
policies purchased by the Association shall be the Association individually as agent for the Unit 
Owners.  However, the property insurance maintained by the Association shall include, where so 
required, each Unit Owner and their lenders or mortgagees as additional insureds as their 
interests may appear, with standard mortgagee clause in favor of each listed mortgagee, subject 
however, to loss payment and other provisions as are set forth by these documents.  Such 
property insurance policies shall provide that payments for losses thereunder by the insurer shall 
be paid to the Insurance Trustee hereinafter designated, and all polices and endorsements thereon 
shall be deposited with the Insurance Trustee. 

13.1.2 Copies to Owners.  Upon written request by a Unit Owner, the Association 
shall furnish one copy of each insurance policy and of all endorsements to such Unit Owner.  The 
Association shall also provide, upon written request, certificates of insurance evidencing 
property and liability insurance to each Unit Owner and/or their lender/mortgagee where 
required. 

13.2 Coverage.  The Association shall obtain and continue in effect the following 
types of insurance, if reasonably available, or if not reasonably available, the most nearly 
equivalent coverages as are reasonably available (as determined by the Board): 

13.2.1 Property Insurance: All Units and Buildings, including the Common 
Elements and such portions of the Units as are for insurance purposes normally deemed to 
constitute part of the Common Elements and such other improvements to land as may be 
included in the Common Elements and where such improvements are reasonably insurable under 
a property policy, shall be fully insured to an amount equal to the full replacement cost thereof 
with all such insurance to be based on current replacement cost value, as determined annually by 
the Board, but subject to such deductible clauses as are required in order to obtain and maintain 
coverage at reasonable costs, and which coverage shall be increased by the Board as may be 
necessary to provide that the insurance proceeds will reasonably be expected to be sufficient to 
cover replacement, repairs or reconstruction.  Such coverage for the Units shall be pursuant to so 
called “all in” property insurance policies (except as itemized below).  Such coverage shall 
afford protection against the following: 

13.2.1.1. loss or damage by fire and other hazards typically covered by a 
standard special cause of loss property policy form or its equivalent; and 



 

 

13.2.1.2. specifically such other perils, including flood and earthquake, as 
from time to time may be customarily covered with respect to buildings similar in construction, 
location and use as the Buildings, if the Association so desires, in amounts to be determined by 
the Board; and 

13.2.1.3. the policies shall cover the Units and Common Elements as 
initially installed in accordance with Declarant’s original plans and specifications or a 
replacement of like kind and quality, such property to include, but not be limited to, the 
building/structure, air-handling equipment for space cooling and heating, service equipment such 
as dishwasher, disposal, laundry, fireplaces, refrigerator, stove, oven, interior fixtures such as 
electrical and plumbing fixtures, installed floor coverings, inside paint and other wall finishing, 
each of which become part of the building, regardless of whether such items are included within 
the definition of Common Elements.  Alterations, betterments or improvements added by or at 
the request of Owners after initial construction and installation of the Unit or Common Elements 
which are greater than [$10,000] in value shall not be automatically covered by the Association 
master property insurance policies unless such alterations, betterments and/or improvements are 
true replacements of like kind and quality to that of the initial installation and any alterations, 
betterments or improvements beyond that must be specifically presented to and accepted in 
writing by the Association (as determined by the Board) in order to be added to the Association 
policy.  Prior to any such acceptance by the Association, the Owner shall be fully responsible for 
such alterations, betterments and/or improvements and all related insurance.  In addition, the 
Association’s property policy shall not include insurance coverage for any Unit Owner’s 
personal property, furnishings and/or contents and none of the Association, the Board, the 
Manager or Declarant shall have any responsibility or liability with respect to such items. 

13.2.1.4. During any period when any repair or reconstruction of a 
Building or Unit is taking place, and to the extent such coverage is not included in the above 
required property insurance policy, a Builders Risk policy shall be maintained for the completed 
value of the Building or Unit with coverages equivalent to those included in 13.2.1.3 above. 

13.2.1.5. All property insurance policies carried by the Association shall 
provide for waivers of subrogation of claims against the Unit Owners and occupants of any Unit.  

13.2.2 Workers Compensation.  Workers compensation as required by law and 
employer’s liability insurance with respect to officers and employees of the Association, if 
applicable. 

13.2.3 Director’s and Officer’s Liability.  Unless otherwise determined by the 
Board, a directors and officers liability insurance policy with a limit of not less than $1,000,000 
(or such higher limit as may be determined by the Board) to insure against liability for actions 
taken by individuals in their capacity as officers or directors of the Association. 

13.2.4 General Liability.  Commercial general liability insurance on an 
occurrence form covering bodily injury, including death, and property damage with a limit of not 
less than $1,000,000 per occurrence and $2,000,000 in the aggregate and including coverage for 
personal injury, products and completed operations and contractual liability.  Such insurance 
shall cover and indemnify the Association, the Board, the Manager, if any, and each director, 



 

 

officer and employee of the foregoing against liability for all tort claims arising out of or relating 
to the Association’s ownership, operation, use and maintenance of the Project; and such policy 
may include, where available, the Unit Owners as additional insureds; provided, however, that 
such insurance is not intended to contribute to or be in lieu of any individual Unit Owner’s 
liability policies required to be carried by each Unit Owner as stipulated below and under which 
each Unit Owner’s liability insurance shall be primary for each respective Unit Owner. 

13.2.5 Umbrella/Excess Liability.  Umbrella/excess liability insurance providing 
coverage in excess of the underlying commercial general liability and auto liability policies with 
a limit of not less than $5,000,000 per occurrence and in the aggregate, or such other amounts as 
may be determined by the Board. 

13.2.6 Fidelity Bond.  Fidelity and crime insurance with a limit of $1,000,000 or 
such other limit as may be determined by the Board, covering officers and employees of the 
Association who handle or are responsible for its funds.  

13.2.7 Other Insurance.  Such other insurance as the Board shall determine from 
time to time to be desirable and as may be required by the Federal and State laws. 

13.2.8 Insurance Changes.  If the Board determines that it is not in the best 
interest of the Association for the Association to maintain property insurance on the Units, due to 
cost or otherwise, the Board may amend this Declaration to reduce or eliminate the Association’s 
obligation to maintain such insurance and to require each Unit Owner to maintain property 
insurance on such Unit Owner’s Unit for full replacement value.  Such amendment may include 
such additional requirements and limitations relating to such insurance as the Board deems 
reasonable and may include provisions addressing use of insurance proceeds and repair or 
reconstruction in the event damage to or destruction of a Unit.  The Board may cause such 
amendment to be prepared and recorded without the consent of the Unit Owners; provided, 

however, notice shall be provided to each Unit Owner a reasonable time, not to be less than 
forty-five (45) days, in advance of such change in order to allow each Unit Owner time to obtain 
such newly required property insurance. 

13.3 Premiums and Deductibles.  Premiums upon insurance policies obtained by the 
Association shall be paid by the Association as a Common Expense, except that the amount of 
increase in the premium that is directly related to increased insured value relating to a Unit 
Owner’s alteration, betterment or improvement or that is incurred or occasioned by the 
negligence, willful misconduct, occupancy, or abandonment of a Unit or its appurtenances or of 
the Common Elements by a Unit Owner (or a Unit Owner’s family, invitees or guests) shall be 
assessed against that Owner or any other person having an ownership interest in the Unit.  
Further, the Board may elect to make equitable adjustments for the payment of insurance policy 
premiums as between the Residential Unit Owners and the Commercial Unit Owner(s) based on 
insured value, premiums or deductibles related to specific commercial uses.  Not less than ten 
(10) days prior to the date when a premium is due, evidence of such payment shall be furnished 
by the Association to each lienholder listed in the roster of lienholders if requested in writing by 
such lienholder.  In the event of an insured loss, the amount of any deductible paid in connection 
therewith shall, in the discretion of the Board, either (a) be treated in the same manner as the 
premiums for the applicable coverage, (b) be assessed to one or more Unit Owners or other 



 

 

persons having an ownership interest in the applicable Unit(s) as such loss circumstances may 
equitably warrant, or (c) be assessed to a specific Unit Owner or other person having an 
ownership interest in the applicable Unit(s) if the loss resulted from the negligence or willful 
misconduct of a Unit Owner or such other person (or a Unit Owner’s or such other person’s 
family, invitees, members or guests). 

13.4 Insurance Trustee.  The Board shall have the exclusive authority to make a claim 
and adjust a loss under policies purchased by the Association.  Upon such election being made 
by the Board, the Board shall provide that all proceeds covering property losses shall be paid to 
such bank in Montana with trust powers as may be designated as insurance trustee by the Board, 
which trustee is herein referred to as the “Insurance Trustee.”  The Insurance Trustee shall not be 
liable for payment of premiums nor for the renewal or the sufficiency of policies nor for the 
failure to collect any insurance proceeds.  The duty of the Insurance Trustee shall be to receive 
such proceeds as are paid and hold the same in trust for the purposes elsewhere stated in this 
Declaration and for the benefit of the Unit Owners and their mortgagees in the following shares, 
but which shares need not be set forth in the records of the Insurance Trustee. 

13.4.1 Unit Owners.  Where all Units are destroyed, an undivided share for each 
Unit Owner, such share being the same as the Percentage of Interest appurtenant to each Unit.  In 
the event less than all Units are damaged or destroyed, then such proceeds shall be held only for 
the Owner(s) of the damaged or destroyed Unit(s) to the extent of the repair costs of the damage 
or in the event of destruction, to the extent of the fair market value of the Unit before the 
destruction.  In the event Common Elements are damaged are destroyed, then the proceeds with 
respect to such Common Elements shall be held for the Owners in accordance with their interests 
in such Common Elements. 

13.4.2 Mortgagees.  In the event a mortgagee endorsement has been issued as to a 
Unit, the share of the Unit Owner shall be held in trust for the mortgagee and the Unit Owner as 
their interests may appear; provided, however, that no mortgagee shall have any right to 
determine or participate in the determination as to whether or not any damaged property shall be 
reconstructed or repaired, and no mortgagee shall have any right to apply or have applied to the 
reduction of a mortgage debt any insurance proceeds except distributions thereof made to a Unit 
Owner and mortgagee pursuant to the provisions of this Declaration.  

13.5 Unit Owners’ Insurance.  Each Unit Owner shall procure and maintain, and shall 
provide the Board upon request with a certificate of insurance showing that the Unit Owner has 
in full force and effect (provided that the Board shall have no obligation to request such 
certificates or to monitor a Unit Owner’s insurance, and none of the Association, the Board or 
Declarant shall have any liability with respect thereto), the insurance itemized below, which shall 
be maintained on a primary basis, and the cost of which shall be the sole and exclusive 
responsibility of the Unit Owner: 

13.5.1 Property insurance on the personal property, furnishings, and contents of 
the Unit Owner.  In addition, coverage for any alterations, betterments or improvements made to 
such Unit or the Limited Common Elements appurtenant thereto after initial construction and 
installation and for which such addition has not yet been specifically accepted and added to the 
Association’s property policy per Section 13.2.1.3, other than any such alterations, betterments 



 

 

and improvements which are true replacements of like kind and quality to that of the initial 
installation or which are less than [$10,000] in value. 

13.5.2 Liability insurance on an occurrence form against claims for bodily injury, 
death or property damage occurring on, in or about the Unit and insuring the Unit Owner’s 
liability with a limit of not less than $1,000,000. 

Each Unit Owner shall have the right to carry other insurance for such Unit Owner’s own 
benefit.  All policies carried by the Unit Owners (a) shall contain waivers of subrogation of 
claims against the Association, its officers and directors; and (b) shall not adversely affect or 
diminish any liability under any insurance obtained by the Association.  Each Unit Owner may 
seek to add Deductible Assessment coverage to their personal insurance policy form HO-6, 
where available and at the sole cost of such Unit Owner, to cover those potential Association 
deductibles which may be assessed to any one or more Unit Owner. 

13.6 Distribution of Proceeds.  Proceeds of insurance policies received by the 
Insurance Trustee shall be distributed to or for the benefit of the beneficial Owners in the 
following manner: 

13.6.1 Miscellaneous.  Expenses of administration, Insurance Trustee and 
construction or remodeling supervision shall be considered as part of the cost of construction, 
replacement or repair. 

13.6.2 Reconstruction or Repair.  Any balance remaining shall be used for 
reconstruction and repair as hereafter provided. 

13.6.3 Partial Reconstruction.  If the Unit or Units or Common Elements are 
destroyed and partially rebuilt, distribution shall be made to Unit Owners or the Insurance 
Trustee as their interests appear based on the reconstruction of the Units and Common Elements. 

13.6.4 No Reconstruction or Repair.  If there is no reconstruction or repair, the 
first proceeds for distribution after paying the Insurance Trustee shall be made to the first 
lienholders for such damaged or destroyed Units before distribution to the Unit Owners. 

13.6.5 Remaining Proceeds.  After distribution of the insurance proceeds as set 
forth above, any remaining proceeds shall be distributed to the Units Owner(s) as such Owner(s) 
interest shall appear.  In the event less than all Units are damaged or destroyed, then such 
proceeds shall be held only for the Owner(s) of the damaged or destroyed Unit(s) to the extent of 
the repair costs of the damage or in the event of destruction, to the extent of the fair market value 
of the Unit before the destruction.  To the extent Common Elements are damaged or destroyed 
then remaining proceeds shall be held for the Owners in accordance with their interests in such 
Common Elements. 

13.6.6 Certificate.  In making distribution to Unit Owners and their lienholders, 
the Insurance Trustee may rely upon a certificate of the Association made by the Board or 
Manager as to the names of the Unit Owners and their respective shares of the distribution.  



 

 

13.7 Board as Agent.  The Board is irrevocably appointed agent for each Unit Owner 
and for each owner of a mortgage or other lien upon a Unit and for each owner of any other 
interest in the Project to adjust all claims arising under insurance policies purchased by the 
Association and to execute and deliver releases upon the payment of claims.  

13.8 Benefit to Mortgagees.  Certain provisions in this Article XIII are for the benefit 
of mortgagees or trust indenture beneficiaries, and all such provisions are covenants for the 
benefit of any mortgagee or trust indenture beneficiary of a Unit and may be enforced by such 
mortgagee or beneficiary. 

13.9 Notice to Lienholder.  The Unit Owners, and not the Board nor the Association, 
shall notify the holder of any first lien on any of the Units of the occurrence of any loss in excess 
of $10,000.00 within thirty (30) days of such loss. 

13.10 Reconstruction.  

13.10.1 Repair after Casualty.  If any part of the Project shall be damaged 
by casualty, whether or not it shall be reconstructed or repaired shall be determined in the 
following manner: 

13.10.1.1. Lesser Damage.  If a Unit or Units (or other damaged property 
within the Project) is found by the Board to be tenantable after the casualty, the damaged 
property shall be repaired. 

13.10.1.2. Greater Damage.  If a Unit or Units (or other damaged 
property within the Project) is found by the Board to be not tenantable after the casualty, the 
damaged property may be reconstructed or rebuilt as provided in the applicable provisions of 
the Unit Ownership Act.  If the decision is made not to rebuild then the property shall be subject 
to the applicable provisions of the Unit Ownership Act.  

13.10.1.3. Election not to Rebuild.  If a Unit or Units (or other damaged 
property within the Project) is found by the Board to be not tenantable after the casualty and the 
Association elects not to rebuild as herein provided and set forth in 70-23-803, MCA, and less 
than all of the Units have been damaged or destroyed, following any payments required by 70-
23-805, MCA, the Insurance Trustee shall be instructed to disburse the proceeds in accordance 
with paragraph 13.6.4 and 13.6.5. 

13.10.1.4. Certificate.  The Insurance Trustee may rely upon a certificate 
of the Association made by the Board or Manager to determine whether or not the damaged 
property is to be reconstructed or rebuilt. 

13.10.2 Plans and Specifications.  Any reconstruction or repair must be 
substantially in accordance with the plans and specifications for the original improvements, or if 
not, then according to plans and specifications approved by not less than seventy-five percent 
(75%) of the aggregate Percentage of Interest of the Unit Owners, including the Owners of all 
Units the plans for which are to be altered, and in accordance with the review and approval 
requirements set forth in the MB Master CC&Rs and Design Guidelines.  Any such 
reconstruction not in accordance with the original plans and specifications must be set forth in an 



 

 

amendment to the Declaration.  Provided that any consents required by the Governing 
Documents in connection with reconstruction not in accordance with the original plans and 
specifications have been obtained, the Board may cause to such amendment to be prepared and 
recorded without the consent of the Unit Owners. 

13.10.3 Responsibility.  The responsibility for reconstruction or repair after 
casualty shall be that of the Association which shall work with the Insurance Trustee to carry out 
the provisions of this Article XIII. 

13.10.4 Assessments.  If the proceeds of insurance are not sufficient to 
defray the estimated costs of reconstruction or repair for which the Association is responsible, or 
if at any time during such reconstruction or repair, or upon completion of such reconstruction or 
repair, the funds for the payment of the costs thereof are insufficient, assessments shall be made 
against all Unit Owners in sufficient amounts to provide funds to cover the payment of such 
costs.  Such assessments shall be in proportion to the Owner’s Percentage of Interest, unless such 
reconstruction or repair resulted from the negligence or willful misconduct of an Owner or the 
family member, guest, member or invitee of an Owner, in which case such amounts may, in the 
discretion of the Board, be assessed against such Owner or other person having and ownership 
interest in the applicable Unit. 

13.10.5 Construction Funds.  The funds for payment of costs of 
reconstruction or repair after casualty, which shall consist of proceeds of insurance held by the 
Insurance Trustee and funds collected by the Association from assessments against Unit Owners, 
shall be disbursed in the sound discretion of the Insurance Trustee and according to the contract 
of reconstruction or repair, which contract must have the approval of the Board. 

13.10.6 Surplus.  It shall be presumed that the first monies disbursed in 
payment of costs of reconstruction and repair shall be from the insurance proceeds.  If there is a 
balance in a construction fund after payment of all costs of the reconstruction and repair for 
which the fund is established, such balance shall be paid to the Association for the use and 
benefit of the Unit Owners.  

13.11 Condemnation.   

13.11.1 In the event the Common Elements, or any portion thereof, shall be 
taken for any public or quasi-public use, under any statute, by right of eminent domain or by 
purchase in lieu thereof, each Owner will be entitled to notice thereof, but the Association (acting 
through the Board) will act as attorney-in-fact for all Owners in the proceedings incident to such 
taking unless otherwise prohibited by law.  The award for such taking will be payable to the 
Association as trustee for all of the Owners to be used as follows: 

13.11.1.1.         If the taking involves a portion of the Common Elements on 
which improvements (not including a Unit) have been constructed, then, unless (a) restoration or 
replacement of such improvements would be illegal under any applicable law, rule, regulation or 
ordinance or (b) within sixty (60) days after such taking (i) during the Declarant Control Period, 
Declarant elects not to restore or replace such improvements, or (ii) after the Declarant Control 
Period, the Board elects not to restore or replace such improvements, the Association shall 



 

 

restore or replace such improvements so taken on the Common Elements to the extent lands are 
available therefore, in accordance with plans approved by the DRB and, to the extent required by 
applicable law, any governmental or quasi-governmental entity having jurisdiction over the 
Property.  If such improvements are to be restored or replaced, and the award for the taking is 
insufficient to restore or replace such improvements, the Board shall levy a special assessment, 
payable by the Unit Owners in accordance with their Percentage of Interest, in the aggregate 
amount of such deficiency and shall proceed to restore or replace such improvements. 

13.11.1.2.        If the taking does not involve any Common Elements including 
improvements, or if there is a decision made not to restore or replace as set forth above, or if 
there are net funds remaining after any such restoration or replacement of improvements is 
completed, then the Association shall retain such excess proceeds and place them in the 
Association’s reserve account. 

13.11.2 In the event any Unit or any portion thereof or any Limited 
Common Element appurtenant to a Unit shall be taken, the condemnation award for such taking 
shall be paid solely to the Unit Owner(s) of such Unit(s).  If an entire Unit shall be condemned, 
the Unit Owner thereof shall automatically cease to be an Owner or a member of the Association 
with respect to such Unit, but obligations arising prior to such taking shall remain the obligation 
of such person or entity regardless of the termination of membership. 

ARTICLE XIV - MORTGAGEE PROVISIONS 

A holder, insurer, or guarantor of a first mortgage on a Unit may apply to be an Eligible 
Holder (as defined in the MB Master CC&Rs) and achieve the same rights with the Association 
in the same manner as set forth in Article 12 of the MB Master CC&Rs, except that notice shall 
be to the Association’s registered agent. 

ARTICLE XV - REMOVAL OR PARTITION - SUBDIVISION 

The Project may only be removed from condominium ownership, and may only be 
partitioned or sold, with the consent of Declarant (during the Declarant Control Period) and upon 
compliance with each of the conditions hereof: 

15.1 The Board must approve the plans of removal, partition or sale, except for the 
rights reserved to Declarant pursuant to Article X.  Such approval shall include the details of how 
any partition or sale, and the distribution of property or funds, shall be accomplished. 

15.2 The plan of removal, partition, subdivision, abandonment, termination or sale 
must be approved as provided in the Unit Ownership Act.  If approval for any of the forgoing is 
not required by the Unit Ownership Act, then approval shall be required from Owners 
representing at least seventy-five percent (75%) of the Percentage of Interest and any related first 
lienholder in the Project.  Upon obtaining such approval, the Board shall be empowered to 
implement and carry out the plan of removal, partition, subdivision, abandonment, termination or 
sale.  This provision is subject to the rights reserved to Declarant pursuant to Article X. 

15.3 No Residential Unit may be divided or subdivided into a smaller Residential Unit, 
nor any portion thereof sold or otherwise transferred, except as provided above.  No Residential 



 

 

Units may be aggregated without the consent of Declarant, during the Declarant Control Period, 
and thereafter the Board. 

15.4 The Common Elements shall not be abandoned, partitioned, subdivided, 
encumbered, or sold or transferred (except to the Association) without compliance with all of the 
above requirements. 

ARTICLE XVI - INTERPRETATION 

16.1 Liberal Construction.  The provisions of this Declaration and of the Bylaws 
shall be liberally construed to effectuate the purposes of this Declaration and Bylaws and to 
create Buildings subject to and under the provisions of the Unit Ownership Act.  To the greatest 
extent possible, this Declaration is intended to be interpreted as supplementary but not replacing 
the MB Master CC&Rs. 

16.2 Interpretation of Condominium Documents.  The Association, by and through 
its Board, shall have the exclusive right to construe and interpret the provisions of this 
Declaration and the other Condominium Documents.  In the absence of any adjudication to the 
contrary by a court of competent jurisdiction, the Board’s construction or interpretation shall be 
final, conclusive and binding as to all persons and property benefitted or bound by the covenants 
and the provisions hereof.  

ARTICLE XVII - REMEDIES 

All remedies provided for in this Declaration and the other Condominium Documents 
shall not be exclusive of any other remedies which may now be, or are hereafter, available to the 
parties hereto as provided for by law. 

ARTICLE XVIII - SEVERABILITY 

The provisions hereof shall be deemed independent and severable and the invalidity or 
partial invalidity or unenforceability of any one or more provision or any portion thereof shall 
not affect the validity or enforceability of the remainder of such provision or of any other 
provision hereof. 

ARTICLE XIX - MISCELLANEOUS 

19.1 Utilities.  All Units shall be connected to community water and sewer service 
provided by MT Moonlight Basin Water & Sewer LLC or its successors or assigns.  All Owners 
and other persons having an ownership interest in a Unit shall be obligated to pay the required 
water and sewer fees for those services and for any other utility service provided to the Unit.  
Failure to pay fees to the utility providers may result in services being cut-off. 

19.2 Expenditures.  With the exception of expenditures required for emergency 
situations, no single expenditure or debt in excess of [Ten Thousand Dollars ($10,000.00)] may 
be made or incurred by the Association without the prior approval of the Board, which may 
include such expenditure being included in a budget that has been approved by the Board.  The 
limitation on single expenditures may be modified by the Board without amendment to this 
Declaration. 



 

 

19.3 Benefit.  Except as otherwise provided herein, this Declaration shall be binding 
upon and shall inure to the benefit of Declarant, the Association and each Unit Owner, and the 
heirs, estates, personal representatives, successors and assigns of each. 

19.4 Service of Process.  The name and address of the person to receive service of 
process for the Association until another designation is filed of record shall be the registered 
agent for the Association on file with the Montana Secretary of State. 

19.5 Notice to Lienholder.  A first lienholder, upon request, will be entitled to written 
notification from the Board of any default in the performance by an individual Unit Owner of 
any obligation under the Condominium Documents which is not cured within sixty (60) days. 

19.6 Right to Examine Books.  Every Unit Owner and first lienholder shall have the 
right, at the expense of such Unit Owner or first lienholder, to examine the books and records of 
the Association and of any Manager for the Project which relate to expenditures by the 
Association by giving a written notice requesting such examination.  Upon receipt of such notice, 
the party receiving the notice shall schedule a mutually agreeable date and time during normal 
business hours for the examination, which date shall be not more than ten (10) days following 
the receipt of the notice requesting the examination.   

19.7 Warranties.  Declarant does not make any, and hereby expressly disclaims all, 
warranties or representations concerning the Property, the Units, the Buildings, the Declaration, 
the Bylaws or deeds of conveyance except as specifically set forth therein and no one may rely 
upon such warranty or representation not so specifically expressed therein.  Estimates of 
Common Expenses (including Commercial Common Expenses and Residential Common 
Expenses) and Limited Expenses are deemed accurate, but no warranty or guarantee is made or 
is intended, nor may one be relied upon. 

19.8 Notices.  All writings required or permitted to be given or delivered under this 
Declaration shall be deemed to have been given or delivered when deposited in the United States 
mail, postage prepaid, or by delivering it personally to an officer of the Association or Declarant 
or directly to a Unit Owner. 

19.9 Sale Disclosures.  At any time that Declarant or any other person owns a majority 
of the Units, Declarant or such other person shall provide to any purchaser the disclosure 
required by Montana Code Annotated § 70-23-613. 

19.10 Gender.  Whenever any reference herein is made to one gender, the same shall 
include a reference to any and all genders where the same would be appropriate; similarly, 
whenever a reference is made herein to the singular, a reference shall also be included to the 
plural where the same would be appropriate and vice versa. 

19.11 Conflicts.  In the event that there is any conflict or inconsistency between or 
among the provisions of this Declaration, the Articles, the Bylaws and the Rules and 
Regulations, the provisions of this Declaration, the Articles, the Bylaws and the Rules and 
Regulations (in that order) shall prevail. 



 

 

19.12 Limitation on Liability.  Notwithstanding anything to the contrary contained in 
this Declaration, any liability or claims against Declarant shall, except in connection with any 
express written warranty of Declarant, be strictly limited to Declarant’s then-existing interest in 
the Property, and in no event shall any recovery or judgment be sought against any of Declarant’s 
other assets (if any) or against any of Declarant’s or its affiliates’ owners, managers, members or 
partners (or their constituent members or partners) or any manager, director, officer, employee or 
shareholder of any of the foregoing.  Further, in no event shall any claimant be entitled to seek or 
obtain any special, consequential, indirect, treble (or other multiplier) or punitive damages. 

[Remainder of page intentionally left blank] 



 

 

IN WITNESS WHEREOF, Declarant has caused this Declaration to be made and 
executed according to the provisions of the Montana Unit Ownership Act, Section 70-23-101, et 
seq., MCA (20[•]), as amended. 

 
DECLARANT 
 
[•],  
a [•] 
 
 
By: ____________________________ 
Name:  
Title:    

 

STATE OF          ) 
                                                           :ss 
COUNTY OF_______________ ) 
 

This instrument was acknowledged before me on ____________________, 20___, by 
_______________, as _______________ of [•], a [•]. 

 
IN WITNESS WHEREOF, I have hereunto set my hand and seal the date first above 

written.   
 

________________________________[signature] 
Notary Public for the State of ______________ 

( S E A L )             ______________________________________ 
                                                                  (Printed Name) 
                                                             Residing at:________________, ___________ 
                                                                                (City)                     (State) 

My commission expires:____________, 20___ 
                                                                                                       (Month/Day/Year) 



 

 

EXHIBIT A 

Description of Property 

The following described real property, being approximately [•] acres, located in Madison 
County, Montana: 

[Insert legal description] 



 

 

EXHIBIT B 

Construction Materials 

 

The principal materials of which the initial Buildings will be constructed are as follows: 

[To come] 



 

 

EXHIBIT C  

Site Plan 

 

[see attached] 



 

 

EXHIBIT D 

Floor Plans 

 

[see attached] 



 

 

Certificate of Floor Plans 
 

[see attached] 



 

 

EXHIBIT E 

Percentage of Interest 

 

Unit Designation Square Feet Percentage of 

Interest 

   

   

   

   

   

   

   

   

   

   

   

   

   

   

   

   

   

Total  100% 

 

 



 

 

EXHIBIT F 

 

Certificate of Name 

[see attached] 



 

 

EXHIBIT G 

 

[Maintenance Responsibility Chart] 

[see attached] 

 



 

 

 The Units listed in this Declaration have been approved following review under Montana 
Code Annotated Title 76, chapter 3, parts 5 and 6. 

_____________________________ 
______________, Commissioner 
 
 
STATE OF MONTANA ) 
    : ss. 
County of Madison  ) 
  
 This instrument was acknowledged before me this ___ day of _____________, 20___, by 
______________, as a Commissioner of Madison County, Montana.   
 
 
             
     Print Name:        
     Notary Public for the State of __________________ 
 [SEAL]   Residing at     , ___________ 
     My Commission expires     , 20  
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Appendix F 
Easement Holder Notification 
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January 9, 2019 
 

Region 3 
1400 S 19th Ave 
Bozeman, MT 59718 
(406) 994-4042 

 
Lone Mountain Land Co. 
Attn: Kevin Germain 
PO Box 160040 
Big Sky, MT 59716 
 
RE: Moonlight Basin Proposed Subdivision – Lee’s Pool Subdivision, P.U.D. 
 
 
Dear Mr. Germain: 
 
Thank you for the opportunity to comment on the Moonlight Basin Proposed subdivision – Lee’s Pool 
Subdivision. Our principal concerns for impacts to fish currently are generic to this type of development 
and its potential to harm local waterways.  In general, you should plan to avoid any activity (road 
building and associated infrastructure, house construction, utility placement) near surface waters that 
might destabilize existing channel configurations.  You will want to avoid disturbing riparian or wetland 
vegetation.   
 
Montana Fish, Wildlife & Parks has developed recommended standards for development near water 
bodies.  For rivers we recommend 250 feet of vegetated buffer and an additional 50 ft of building 
setback.  For perennial streams we recommend 150 feet of vegetated buffer plus 50 additional feet of 
building setback.  For any other water body, we recommend 100 feet of vegetated buffer and 30 feet of 
additional building setback (Fish and Wildlife Recommendations for Subdivision Development in 
Montana 2012) 

Additionally, you will want to avoid situations that might deliver pollutants to surface waters as can 
happen for example when paved surfaces concentrate oil or other petroleum products that can be 
washed into channels by rain or snowmelt.   Drainage within the subdivision is a critical consideration to 
avoid increasing sediment or other contaminants that might be delivered to local waterways. 

Our other main concern is to prevent localized stream disturbances during construction.  We anticipate 
that your construction plans will include actions to reduce or mitigate sediment delivery, and to prevent 
discharges of petroleum products or other harmful substances into nearby ditches, or to lands capable 
of delivering these substances to nearby waterways.   An important project goal should be to ensure 
that the completed subdivision poses no direct or persistent environmental threat to the local 
watershed.   



Thank you for the opportunity to comment. 

Sincerely, 

 
/s/ Dave Moser       /s/ Julie Cunningham  /s/ Claire Gower 

     

Dave Moser   Julie Cunningham   Claire Gower  
Fisheries Biologist Wildlife Biologist   Non-Game Biologist 
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Appendix H 
Library and BSFD Public Notice Letter 
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Appendix I 
Dedication of Public Access Easement 
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Appendix J 
MDEQ Submittal Cover Letter  
(full 259-page submittal can be provided upon request) 
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5/23/2019 
 
Montana DEQ 
Attn: James Kujawa, PE 
PO Box 200901 
Helena, MT 59620-0901 
 

RE:  SUBDIVISION P.U.D. 
 MOONLIGHT BASIN, BIG SKY, MONTANA 

TD&H ENGINEERING JOB NO. B16-114-023 
 
Dear Mr. Kujawa, 
 
Please find attached our application and application fee (Check #3173) for Moonlight Basin 

 Pool Subdivision P.U.D. in Big Sky, Montana.  The attached application binder 
contains subdivision application, subdivision checklist, design reports, plans sheets, and 
supporting documentation.  One set of plans have been included in the binder while two 
sets are attached.  Technical specifications for the project include the Montana Public 
Works Standard Specifications and are included by reference on the plans.   
 
Please feel free to contact me with any questions you may have during the review of this 
subdivision.  
 
 
Sincerely, 
 
 
____________________ 
Alex Edwards, PE 
Civil Engineer 
TD&H ENGINEERING  
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LETTER OF TRANSMITTAL 
 

To: 
MT DEQ 

Permitting and Compliance Division 
Date: 

05.23.19 

 
Community Services Bureau, Metcalf 
Building 

TD&H Job No.: 
B16-114-023 

 P.O. Box 200901  Subdivision P.U.D.  

 Helena, MT 59620-0901 Subdivision Application 

 

We are sending you  Attached  Under separate cover via   the following items: 

 Shop Drawings  Disks  Plans  Samples 

 Copy of Letter  Change Order  Specifications  Files 

COPIES DATE DESCRIPTION 

1 05.14.19 Moonlight Basin   

   

   

These are transmitted as checked below: 

 For approval  No exception taken  Resubmit      copies for approval 

 For your use  Make corrections noted  Submit       copies for distribution 

 As requested  For review and comment  Return       corrected prints 

REMARKS:       

 

cc: 

       TD&H ENGINEERING 

      Signed:  

  Alex Edwards, PE 
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CLIENT ENGINEER 

MB MT Acquis i t ion  LLC  
PO Box 160040 
Big  Sky,  MT 59716 

TD&H Engineer ing  
234 Eas t  Babcock S treet ,  Su i te  3  
Bozeman, MT 59715  
Engineer:  Kyle  Scar r ,  PE 

MDEQ/LOCAL GOVERNMENT JOINT APPLICATION 

ON PUD 
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ENGINEERING DESIGN REPORT 

 

0.0 PURPOSE AND BACKGROUND 

The purpose of this report is to explain how water, sanitary sewer, and storm sewer facilities will 
be designed to meet Montana Department of Environmental Quality (DEQ) requirements, 

Subdivision. The report provides information on the detailed design of the above mentioned 
infrastructure. 
 

in area of Big Sky, Montana in Madison County. The 
project is bounded by Jack Creek Road to the north and east, and 
located central to the proposed development. It is located in the southwest quarter of section 13, 
Township 6 south, Range 2 east, Madison County, Montana. At full buildout the development will 
consist of 61 residential units, 13 guest cabins, and 6 lodges on 5 condominium lots that vary from 
7.58 to 35.61 acres. Access is provided by two streets connecting to Jack Creek Road to the 
northeast and to an existing gravel access road to the southeast. The improvements include 
construction of water mains, sewer mains, streets, and stormwater management facilities. The 

n be seen on the Preliminary Plat and 
Lot Layout included in Appendix A. The site slopes downhill at a 10 percent slope to the northwest 
and soils primarily consist of MacFarlane stony sandy loams. NRCS web soil survey information 
is included in Appendix A. 
 

1.1 WATER SYSTEM DESIGN REPORT 

The proposed water system will tie into the existing Moonlight Basin Water & Sewer (MBW&S) 
system in two locations. The tie ins will be made on existing 8-inch main extensions in the south 
portion of the subdivision property. T will be looped with this phase 
to boost pressure in the system and account for required fire flows. Fire demand for individual 
units will be provided by hydrants built in future phases spaced at 200-foot to 500-foot intervals. 
 
All new water mains will be 8-inch diameter, C900, DR14, class 305, PVC pipe. Hydrant leads will 
be 6-inch pipe of the same material. Condo Lots 1-4 are provided with mainline tees for future 
connection to the system. Individual services will be extended to the property line in Condo Lot 5. 
Services are 1.5 inch SDR-7 PE pipe. Water meters will be sized based on the number of fixture 
units estimated for each lot according to the Uniform Plumbing Code.
 

 1.1.1 GENERAL INFORMATION 

EXISTING FACILITIES 

development. Potable water will be sourced from the MBW&S water system. 

AREA SERVED 

 a resort and residences, specifically a 
main lodge, three guest lodges, a health spa and fitness center, a ski lodge, a restaurant, a 



 ENGINEERING DESIGN REPORT 
MAY 2019 PAGE NO. 2

 

commissary, and single-family residential units. Proposed densities for residential and 
guestroom structures are outlined in Appendix B. 

1.1.2 EXTENT OF PROPOSED WATER SYSTEM 

CHARACTERISTICS OF SERVICE AREA 

Located roughly 7 miles from the Big Sky Meadow Village
developed near the MBW&S system that will provide water and sewage services. The location 
is currently undeveloped. The main lodge, three guest lodges, health spa and fitness center, 
ski lodge, and restaurant will serve as the primary consumers of supplied water, as well as 
the source of most sewage. 

PROVISIONS FOR EXPANDING FACILITIES 

The proposed water main infrastructure will serve the current phase and future developments 
within  Subdivision. 
subsequent sections of this report to quantify flow and confirm the adequacy of system 
capacity. 

APPRAISAL OF FUTURE REQUIREMENTS 

Moonlight Basin Overall Development 
Plan (ODP) and will be analyzed in subsequent reports as growth occurs. Madison Overlook 
2 residences and workforce housing units (commissary) are connected to the water main 
supply and are included in demand calculations. Demands for these developments are 
included in Appendix B  outside the boundaries of the 

 

1.1.3 ALTERNATE PLANS 

Based on the relative proximity to the MBW&S water system and the ability for the system to 
ot 

considered financially feasible or appropriate. 

1.1.4 SITE CONDITIONS AND CHARACTERIZATION 

development is located at an elevation relatively 7,360 feet above sea level in mountainous 
terrain. In general, the surrounding areas decrease in elevation towards the southwest of the 
development, with topography outlined in the PUD application included in Appendix A. Soil 
information was available through the Natural Resources Conservation Service (NRCS) and 
is included in Appendix A of the design report. The primary soil is a MacFarlane stony sandy 
loam, with 15-45% slopes. The majority of the remaining area is gravelly colluvium or alluvium 
material, with some intermingled loams. The area is primarily forest used for recreation and 
tourism. 
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1.1.5 WATER USE DATA 

PROPOSED CONSUMPTION 

Water demand sizing criteria was established for  using data provided by MBW&S. 
The data suggests demand flow rates for the seasonal use of the resort and residences and 
the luxury retail and commercial land use of the non-guestroom areas, along with irrigation 
estimates and the specified volumetric flow for fire suppression. Historical flows indicate that 
the suggested demands are conservative. They are as follows: 
 

 Per Capita Demand  100 gpcd 

 Retail Demand  5.2 gal/sf-year 

 Per Patron Restaurant Demand 10 gpd 

 Per Patron Bar Demand  2 gpd 

 Per Patron Laundry Demand  50 gpd 

 Fire Flow  1,500 gpm 

 
Estimated irrigation usage is based on square foot of area. Area data can be found in Appendix 
B. Proposed design flows are estimated based on the current project programing. Some 
reasonable variations to the proposed program may occur as design and development of 
individual condo lots progress. To accommodate potential growth in future phases, a factor of 
safety of 1.5 has been included in our design. 

PHASING 

The development will be constructed in phases. Water demands are summarized in Table A 
by lot/tract description matching the plat. Tables showing a more detailed breakdown of each 

rovided in Appendix B of the design report. 
 

TABLE A: WATER DEMANDS 

Description 
*Demand 

(gpm) 

Condo Lot 1 53.25 

Condo Lot 2 9.42 

Condo Lot 3 14.53 

Condo Lot 4 7.95 

Condo Lot 5 9.65 

Tract A1 21.41 

Offsite Development 60.94 

Fire Flow 1,500 

Total 1,677 

* Factor of Safety of 1.5 applied 
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The estimated maximum daily demand (summarized in Table A) was calculated by applying 
the design parameters listed above to the applicable densities outlined in detail in Appendix 
C. Fire suppression also factors into maximum day demand and is therefore included in 
estimates. A sample calculation is provided, with results, presented in gallons per day (gpd) 
and gallons per minute (gpm). 
 
 Maximum Daily Demand, Residential & Guestroom Areas, Condo Lot 1: The projected 

population served by facilities located in Condo Lot 1 for overnight guests and residents 
is 215 people. The maximum daily per capita flow used for sizing the water main extension 
is 100 gpcd. 

 

or 

 

 
 Guestroom Laundry Demand, Condo Lot 1: Per patron demand to account for laundry 

facilities is 50 gpd per patron. Condo Lot 1has a capacity to handle 215 overnight guests. 

 

or 

 

 
 Restaurant & Bar Demand, Condo Lot 1: Per patron demand to account for restaurant and 

bar facilities is 10 gpd per patron (or seat) and 2 gpd per patron, respectively. Condo Lot 
1 has a capacity to accommodate 420 dining guests and 87 bar guests. 

 

or 

 

 
 Maximum Daily Demand, Retail & Non-Guestroom Areas, Condo Lot 1: The projected 

total square footage for retail & non-guestroom area facilities located in Condo Lot 1 is 
66,875 square feet with design maximum annual flow projected at 5.2 gallons per square 
foot per year.  

 

or 

 

 
 Irrigation demand for Condo Lot 1 is summarized in Appendix C, totaling 9.33 gpm. 
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The subtotal for Condo Lot 1 is 35.48 gpm, upon which a factor of safety of 1.5 is applied. 
Therefore, the maximum day demand for Condo Lot 1 is 53.25 gpm. 

1.1.6 FLOW REQUIREMENTS 

HYDRAULIC ANALYSES AND FIRE PROTECTION 

The water distribution system was modeled using  WaterCAD software. The model 
was calibrated by simulating two pressure nodes using four fire hydrant flow tests on the 
existing system near the east and west tie in locations. 
 
A new pressure reducing valve (PRV) is proposed on the southeast 
A1. 
 
A minimum flow of 1,943 gpm is available with a system minimum residual pressure of 20 psi 
while maintaining maximum pipe velocities below 20 feet per second under the maximum day 
plus fire flow scenario. Water modeling and calculations are included in Appendix B. 

1.1.7 SOURCES OF WATER SUPPLY 

The existing water distribution system is supplied by five wells (PW 1 - 5) which are located 
within Section 24, Township 6 south, Range 2 east, Madison County, and have MT Ground 
Water Information Center (GWIC) ID's 155020, 160143, 214006, 230807, and 23080. PW-6 
(ID 279080) is currently off-line. 

 
Table B summarizes the total source water supply available to the system. The MBW&S has 
agreed to serve the water demands of the development as noted in their Will Serve letter. A 
certification letter has been included in Appendix C of the Subdivision Application. 

TABLE B: MBW&S WATER SUPPLY SUMMARY 

Source Yield (gpm/gpd) 
Yield (gpm/gpd) 

(Current) 

PW-1 45 / 64,800 45 / 64,800 

PW-2 85 / 122,400 85 / 122,400 

PW-3 130 / 187,200 Excluded 

PW-4 66 / 95,040 66 / 95,040 

PW-5 100 / 144,000 100 / 144,000 

PW-6 100 / 144,000 Excluded 

Total 526 / 757,440 426 / 613,440 
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1.1.8 PROPOSED TREATMENT PROCESSES 

The MBW&S has agreed to serve the water demands of the development as noted in their Will 
Serve letter. 

1.1.9 SEWAGE SYSTEM AVAILABLE  

The existing wastewater collection system consists of approximately 8.0 miles of gravity piping 
and includes associated manholes and cleanouts.  Wastewater is also collected from septic 
tank effluent gravity (STEG) systems and septic tank effluent pump (STEP) systems as well 
from a central, large-scale lift station.  Some facility and service lines are located within the 
Moonlight Basin Development.  Wastewater is treated through extended aeration in an existing 
oxidation ditch treatment facility.  The hydraulic capacity of the plant is 130,000 gpd. 
 
According to a source water delineation and assessment report that was produced for the 
Moonlight Basin Ranch March 16, 2005, the confined nature of the aquifer and the down-
gradient location of these contaminant sources means the susceptibility to the water system is 

water main improvements, and as such the risk of contamination caused by new utility 
infrastructure is negligible. 

1.1.10 WASTE DISPOSAL 

Effluent from the existing facility is stored in a reservoir during the winter months and disposed 
of through land application (spray irrigation) during the summer months. The treatment facility 
and disposal conditions were approved with EQ #02-02107. Effluent discharge from the new 
plant will go through the same process described above, and ultimately used to irrigate the golf 
course. 

1.1.11 AUTOMATION 

Automation equipment is not proposed for new water main infrastructure. 

1.1.12 PROJECT SITES 

The proposed alignments for the water main infrastructure were selected based on existing 
terrain and ground cover conditions.  CAD software was utilized to determine pipe layout at 
feasible locations.  Water CAD software was utilized to determine PRV locations based on 
iterative analysis of system pressures. 

1.1.13 FINANCING 

Costs to construct the water and sewer main extensions will be borne by the developer. 

1.1.14 FUTURE EXTENSIONS  

Offsite demands have been included in the capacity analysis. The proposed water main 
improvements account for future development to the greatest extent practicable based on 

infrastructure proposed by this report. 
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2.1 SEWER SYSTEM DESIGN REPORT 

2.1.1 PURPOSE & BACKGROUND 

The purpose of this report is to evaluate design capacity and flows of the proposed sewer main 
improvements 

Montana (Madison County). The proposed sewer 
East, 

Madison County, Montana. 
 
The proposed sewer main improvements will connect to the existing Moonlight Basin Water and 
Sewer (MBW&S) public wastewater treatment facility. Sewer infrastructure, demand flows, and 

included in the Moonlight Basin Overall Development Plan (ODP) approved by Madison County. 
-application approval from Madison County. 

Pool is composed of five condo lots, two open space parcels, two road tracts, and two tracts 
reserved for future subdivision. The proposed sewer main improvements will serve 
The Moonlight ODP and pre-application approval has been included in Appendix D of the 
Subdivision Application. 
 

 Condo Lot 1 is located in the center 
 It will contain four guest lodges, a Spa, a Specialty Restaurant, and several guest 

cabins. A ski lodge is proposed to be built on Condo lot 2 which is located on the far southwest 
portion of the Subdivision. Condo Lots 3 - 5 are reserved for 3 and 4 bedroom residences known 

 These will be located immediately north and south of Condo Lot 1. 
 and 

will be included in a future subdivision application. Currently no development is proposed on Tract 
B1. Offsite developments that will contribute flow to the proposed main improvements include a 

d phase 
of the Madison Overlook Subdivision. Open Space A and B is proposed to maintain open 
recreational area within the development. 
 

2.1.2 DESIGN CAPACITY & DESIGN FLOW 

SERVICE POPULATION 

Table A  A detailed 
breakdown of each lot, indicating anticipated residential, laundry, retail, and restaurant/bar 
areas and flows is included in Appendix C. Design flows presented in this report are estimated 
based on the current project programing. Some reasonable variations to the proposed 
program may occur as design and development of individual condo lots progress. To 
accommodate potential growth in future phases, a factor of safety of 1.5 has been included in 
our design. 

FLOW DEVELOPMENT 

Sewer flow sizing criteria were established for the sewer main improvements using data 
provided by MBW&S. The data suggests demand flow rates for the seasonal use of the resort 
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and residences and the luxury retail and commercial land use of the non-guestroom areas. 
Historical flows indicate that the suggested demands are conservative. They are as follows: 

 Per Capita Demand  100 gpcd 

 Retail Demand  5.2 gal/sf-year 

 Per Patron Restaurant Demand 10 gpd 

 Per Patron Bar Demand  2 gpd 

 Per Patron Laundry Demand  50 gpd 

TABLE A: MAXIMUM DAY SEWER FLOW 

Description 
*Flow 

(gpm) 

Condo Lot 1 39.25 

Condo Lot 2 6.34 

Condo Lot 3 12.50 

Condo Lot 4 6.88 

Condo Lot 5 8.33 

Tract A1 18.54 

Offsite Development 55.91 

Total 148 

* Factor of Safety of 1.5 applied. 
 
 
The estimated maximum daily flow (summarized in Table A) was calculated by applying the 
design parameters listed above to the applicable densities outlined in detail in Appendix C. A 
sample calculation is provided, with results, presented in gallons per day (gpd) and gallons 
per minute (gpm). 

 
 Maximum Daily Flow, Residential & Guestroom Areas, Condo Lot 1: The projected 

population served by facilities located in Condo Lot 1 for overnight guests and residents 
is 215 people. The maximum daily per capita flow used for sizing the sewer main is 100 
gpcd. 

 
 

 

or 
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 Guestroom Laundry Flow, Condo Lot 1: Per patron demand to account for laundry facilities 
is 50 gpd per patron. Condo Lot 1 has a capacity to handle 215 overnight guests. 

 

or 

 

 
 Restaurant & Bar Flow, Condo Lot 1: Per patron demand to account for restaurant and 

bar facilities is 10 gpd per patron (or seat) and 2 gpd per patron, respectively. Condo Lot 
1 has a capacity to accommodate 420 dining guests and 87 bar guests.  

 

or 

 

 
 Maximum Daily Flow, Retail & Non-Guestroom Areas, Condo Lot 1: The projected total 

square footage for retail & non-guestroom area facilities located in Condo Lot 1 is 66,875 
square feet with design maximum annual flow projected at 5.2 gallons per square foot per 
year. 

 

or 

 

The subtotal for Condo Lot 1 is 26.15 gpm, upon which a factor of safety of 1.5 is applied. 
Therefore, the maximum day flow for Condo Lot 1 is 39.25 gpm. 

CAPACITY 

Sewer main infrastructure will consist of 8-inch diameter SDR 35 PVC sewer main. An 8-inch 

factor of 0.013 conveys up to 343 gpm as demonstrated by the below calculation. 
 

 

 
Where  
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The proposed sewer main infrastructure is adequately sized to handle the proposed 
wastewater flows. 

2.1.3 DEPTH 

A minimum burial depth of 5 feet is proposed for the sewer main. In locations where the minimum 
shall be 

installed longitudinally over the pipe to protect against freezing. Two inches of additional insulation 
board shall be installed for every foot of deficient coverage as detailed in the Construction 
Drawings. 

2.1.4  SLOPE BETWEEN MANHOLES 

Uniform slopes are proposed for all sewer main pipe runs between manholes. 

2.1.5 HIGH VELOCITY PROTECTION 

The proposed sewer does not consist of any slopes greater than 20% or velocities higher than 15 
feet per second. The maximum sewer system velocity calculation is included in Appendix C of 
the design report. 

2.1.6 EXISTING WASTEWATER FACILITIES 

The existing wastewater collection system consists of approximately 8.0 miles of gravity piping 
and includes associated manholes and cleanouts. Wastewater is also collected from septic tank 
effluent gravity (STEG) systems and septic tank effluent pump (STEP) systems as well from a 
central, large-scale lift station. Some facility and service lines are located within the Moonlight 
Basin Development. Wastewater is treated through extended aeration in an existing oxidation 
ditch treatment facility. The hydraulic capacity of the plant is 130,000 gpd. 
 
A new wastewater treatment plant is currently under construction and is designed to handle a 
maximum day flow of 242,500 gallons per day upon full build out.  
 
Effluent from the existing facility is stored in a reservoir during the winter months and disposed of 
through land application (spray irrigation) during the summer months. The treatment facility and 
disposal conditions were approved with EQ #02-02107. Effluent discharge from the new plant will 
be routed into an existing irrigation line for similar handling and used to irrigate the golf course. 
 

2.1.7 PAVEMENT DESIGN AND CONSTRUCTION  

The standard road section for Moonlight Basin will be used as provided by the Moonlight Basin 
Engineer.  
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3.1 HYDROLOGY DESIGN REPORT 
 

3.1.1 DESIGN CRITERIA AND ANALYSIS SUMMARY 

Stormwater runoff analysis and design methods follow Circular DEQ-8. Design calculations were 
performed using the Rational Method. The entire property will receive a uniform rainfall intensity, 
and the results are based on a conservative time of concentration which includes a small factor 
of safety in the analysis. The most recent Montana Department of Transportation (MDT) rainfall 
data from the Ennis, Montana weather station was used. Ennis is roughly 14 miles southwest of 
th
estimated both pre- and post- development peak runoff rates. Hydrology of the site was evaluated 
to include all off-site contributing areas. 

3.1.2 PRE-DEVELOPMENT DRAINAGE AND RUNOFF 

The existing site contains multiple drainage pathways but will be modeled as a single drainage 
basin as the site is entirely undeveloped and has consistent ground cover throughout. Stormwater 
runoff from the existing site currently flows to the west, northwest, and south in sheet and shallow 
concentrated flow over predominantly forested area. 
 

was used to estimate peak flows for the 2-year, 10-year, and 100-year design storms. Runoff 
coefficients used for each ground cover type were consistent with MDT and DEQ-8 
recommendations. The area-weighted runoff coefficient for the 233.78 acre subbasin was 
calculated to be 0.20. The estimated time of concentration (TOC) for the existing site to be 98.6 

Detailed calculations are provided in Appendix D. 
 

Table 1 

Existing Site Rational Method 

Properties    

Area  233.78  acres  

Weighted Runoff Coefficient  0.20 

Time of Concentration  98.6 min  

Predicted Peak Flows    

2-year  22.76 cfs  

10-year  39.72 cfs  

100-year  64.9 cfs  
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3.1.3 POST-DEVELOPMENT DRAINAGE AND RUNOFF 

The post-developed site at full build-out will include 61 residential units, 13 guest cabins, and 6 
lodges on 5 condominium lots, and a new looped paved street. The general slope of the site will 
remain unaltered from its predevelopment condition. Stormwater runoff will continue to flow mostly 
to the west and northwest with some flow leaving the site on the south boundary. A number of 
culverts will be constructed to direct stormwater away from the new home sites to prevent flooding. 
The proposed site was delineated into eight subbasins to include contributing areas both on- and 
off-site. Figure 2 displays the proposed site plan with delineated subbasins. Rational method 
calculations were performed to estimate the peak flow rates for each subbasin for the 2-, 10-, and 
100-year design storms. Table 2 summarizes the subbasin properties and the predicted peak 
flows for each design storm. Detailed calculations are provided in Appendix D. 
 

Table 2 

Post-Development Rational Method  

Properties 

  U1  1  2  3  4  F1  F2  F3  

Area (acres)  86.18  30.56  4.21  7.23  17.76  8.90  20.96  57.70  

Weighted 
Runoff 

Coefficient  
0.2  0.29 0.34 0.38 0.37 0.25 0.22 0.21 

Time of 
Concentration  

42.1 103.7 46.1 46.7 62.6 34.4 64.1 54.3 

Predicted Peak Flows 

  U1  1  2  3  4  F1  F2  F3  

2-year   8.79 4.09  0.72 1.37 2.50 1.24 1.73 6.07 

10-year  16.37  6.82  1.30 2.47 4.75 2.48 3.23 10.90 

100-year  27.58  11.83  2.16 4.12 8.45 4.06 5.82 18.34 
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3.1.4 ALLOWABLE OUTFLOW  

The allowable outflow was calculated using Circular DEQ-8 design conditions. Section 4.3 of the 

head does not exceed the peak flow from the drainage basin prior 
defined earlier in the Circular as the peak flow rate from the 2-year event. For the proposed 
Pool Subdivision, the allowable total outflow is 22.76 cfs. 

3.1.5 STORM WATER DETENTION 

Seven different detention ponds are included in the proposed site plan. Four will receive the runoff 
generated from Subbasins 1, 2, 3, & 4; the other three will detain the runoff from Future Subbasins 
F1, F2, & F3 which only have road improvements occurring during the current phase but will be 
built out later as development occurs. Storm water from the remaining area (Subbasin U1) will be 
undetained and flow directly off-site. Detention pond sizing was determined based on peak runoff 
rates for the 2-year design storm. All proposed detention ponds were designed to prevent flooding 
of home-sites and drain fields during larger storm events up to the 100-year design storm. 
The following section details each of the detention ponds. Features of the ponds and calculated 
outflows are summarized in Table 3. Detailed pond and orifice calculations are available in 
Appendix D. 
 

Table 3 

Detention Pond Features 

  1  2 3  4  F1 F2 F3 

Bottom Elevation  7,341.00 7,329.50 7,330.25 7,323.00 7,415.70 7,372.50 7,344.75 

Emergency 
Overflow Elevation  

7,343.00 7,332.00 7,333.50 7,326.50 7,417.20 7,374.50 7.348.00 

Berm Elevation  7,343.50 7,332.50 7,334.00 7,327.00 7,417.70 7,375.00 7,348.50 

Total Depth (ft) 2.0 2.5 3.25 3.5 1.5 2.0 3.25 

Available 
Freeboard (ft) 

0.5 0.5 0.5 0.5 0.5 0.5 0.5 

Total Volume (cf) 8,156 3,053 7,097 16,528 2,070 1,664 3,364 

Orifice Size (in) 10 3 4 5.5 5.8 6 10 

Release Rate (cfs) 2.73 0.40 0.74 1.44 0.99 1.25 4.42 

 

The sum of the proposed pond release rates is 11.97 cfs. Combining this with the 2-year outflow 
from the undetained basin U1 of 8.79 cfs gives a total post developed release rate of 20.76 cfs 
which is less than the predeveloped release rate of 22.76 cfs. 
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3.1.6 STORM WATER CONVEYANCE 

In the pre-developed condition, precipitation that does not infiltrate into the ground flows overland 
to the northwest. Post-development runoff will be conveyed to the detention ponds via overland 
flows and culverts. 
 
The culverts have been sized to convey the 10-year peak flow without overtopping the roadway. 
They will also handle the 100-year design storm without inundating any home sites. The culverts 

-8 software. Model results are 
included in Appendix D and the layout and design info of the culverts are shown on Figure 3. 
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3.1.7 STORM WATER TREATMENT 

Solids, silts, oils, and other pollutants will be removed from the storm water prior to discharge from 
the site as required by DEQ-8. Grass-lined detention ponds have been designed as part of the 
storm water system. The detention ponds will collect and allow for heavier solids to settle out 
before the storm water is discharged. The grass-lined ponds will also remove much of the grease, 
oils, and silt from the runoff. Based on technical research, grass lined ponds trap urban runoff 
contaminants and provide a high level of treatment. Grease and oils coming into contact with the 
grass will adhere to the grass and biodegrade naturally. Flow from the first half inch of precipitation 
will be retained in each pond and infiltrated. Based on analysis of the soil types in the area, a 
conservative infiltration rate of 0.7 inches/hour (DEQ-8, Appendix C, C.1) will be used to verify 
that the retained volume will drain out within 72 hours. 
 

Table 4 

Initial Storm Retention Volumes 

Properties 

 1 2 3 4 F1 F2 F3 

Min Volume 
(cf) 8,078 1,945 4,526 10,021 1,342 944 2,254 

Bottom Area 
(sf) 3,335 679 1,694 4,169 1,821 847 809 

Drain Down 
Time (hours) 42 49 46 42 13 19 48 

 

3.1.8 SOLID WASTE 

The Moonlight Basin community has a solid waste collection area located along Jack Creek Road 
in the Southeast Quarter of Section 13. Transport of household garbage and waste to this site is 
the responsibility of community members. L&L Site Services Inc., located in Bozeman, Montana, 
operates the containers and compactor at the collection area and transports compacted waste to 
the Gallatin County Landfill near Logan, Montana. 
 
The solid waste collection area also houses containers for the recycling of cardboard, plastic, 
aluminum, and paper. Recycling services are provided by Full Circle Recycling located in 
Belgrade, Montana. 
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Appendix K 
Fire Chief Approval Letter  



 
 
 
 
October 21, 2019 
 
Kevin Germain, Vice President 
Lone Mountain Land Company 
25 Town Center Avenue 
Big Sky, Montana  59716 
 
RE:  Lee’s Pool Fire Evacuation Plan Approval 
 
Mr. Germain, 
 
Thank you for meeting with me on October 7, 2019 regarding your project.  The plan outlined in 
our discussion meets the needs of the Big Sky Fire Department and would recommend to the 
Madison County Planning Office that it be approved for use. 
 
Please let me know if there is anything else I can provide in this matter. 
 
Respectfully, 
 
 
William Farhat 
Fire Chief 
 
cc: Madison County Planning Office 
 Big Sky Fire District Board of Trustees 
 Deputy Chief Dustin Tetrault 
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August 26, 2016         

 
MB MT Acquisition LLC 
P.O. Box 160040 
123 Snowy Mountain Circle Dr.  
Big Sky, MT 59716 
406-580-6986 Cell  
 
 
Attention: Ms. Christina Calabrese  
 
Subject: Draft Supplemental Geologic and Geologic Hazard Reconnaissance  

 Area Development; Original Phase I 
Madison County, Montana 
Terracon Project No. C4165021 

 
Dear Ms. Calabrese: 

 
Terracon Consultants, Inc. (Terracon) has completed the supplemental, surficial geology and geologic 
hazard mapping for the above referenced project.  This study was performed in general accordance with 
our proposal number PC4165021 dated May 12, 2016 and subsequent signed agreement dated May 
27, 2016. The purpose of this work was to supplement our initial Moonlight Basin Ranch Land Use 
report issued in May 2007 and to further describe the general geology and identify potential 
geotechnical hazards within four additional proposed development pods (identified as Pods A, B, C, and 
D herein). This report is also intended to provide general recommendations for further geotechnical 
investigations, cursory foundation design considerations, and slope monitoring.  
 
The general geology was mapped by traversing the site and identifying surficial features across the 
slopes of the planned development pods and surrounding vicinity. Reviews of other geologic references, 
aerial photographs, and previous subsurface and reconnaissance investigation for nearby projects were 
also made.  The information was then compiled into a map generalizing the surficial geology and 
potential hazards throughout the development area. This map and related discussions of conditions are 
presented in the enclosed report. The intent of this study has been to identify potential geotechnical 
limitations in order that appropriate engineering planning and design can be initiated, or that the 
avoidance of problem areas can be affected.   

 
With all mountainside development there is an inherent risk of downslope movements and the intent of 
this investigation was to assign risk based predominantly on surficial features. There is no guarantee 
that future movements will not occur, and some amount of risk has to be accepted by both developers 
and perspective owners alike.  These risks could range from cosmetic to structural distress such as 
drywall cracks and door/window misalignment to substructure cracks if foundation, drainage design, and 
earthwork are not conducted with appropriate appreciation for geologic concerns.    

General Geologic Background 

 
The bedrock geology of the Big Sky region consists almost entirely of Cretaceous soft rock formations 
comprised chiefly of sandstones, mudstones, and shales that are generally prone to mass wasting and 
accelerated erosional processes. The appealing terrain that characterizes the Big Sky Regions today 
was created as a result of tectonic activity along several faults throughout the region which thrust a 
block of Precambrian basement rock upward, disturbing Cretaceous-aged formations of the Frontier 
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Formation (Kf), Mowry Formation (Kmo), Thermopolis/Muddy Sandstone (Kmt) and the Kootenai 
Formation (Kk).  Three prominent faults along which movement occurred, that  are in the direct vicinity 
of the development include the Hilgard System to the west, the Buck Creek Fault to the south, and the 
Spanish Peaks Fault to the north. Fault activity continues along the Hilgard and Buck Creek systems.   
 
The emplacement of the up-thrust block severely distorted the sedimentary rock cover creating 
numerous, smaller, micro-fault splays and fold structures that have in essence fractured the soft rock 
formations and placed them on inclined planes. A few notable fold features within immediate area 
include the prominent Andesite Ridge and Cedar Ridge anticlines located east of the project site, which 
further disturbed the overlying formations and created northwesterly/southeasterly trending dip 
orientations about a center of folding which strikes to the northeast. Activity associated with the Spanish 
Peaks Fault located just north of the projects site also warped the overlying strata and created series of 
unnamed anticlinal and synclinal folds with axes of folding that trend northwest/southeast and bisect the 

Area Development. Tertiary volcanic activity has furthered altered the formations 
with numerous dikes and sills of igneous rock being intruded within fractures and laterally between 
formations. 

 
Large-scale land movements are common within the Big Sky region, and are often due to the nature and 
orientation of the weak sedimentary beds.  The shale members of the formations tend to be very 
susceptible to erosion and sliding, particularly those of the Mowry Formation (Kmo) which are rich in 
bentonite, as are the black shales of the Thermopolis Formation (Kmt) and Frontier Formation (Kf) 
which are poorly bonded and fractured.  Where the formations have been folded or positioned on 
inclined planes, the more resistant sandstone and siltstone beds tend to form ridge type topography, 
while the more erosion-prone shales weather more rapidly and create run-out type landslides in the 
trough portions of the terrain.  Several landslides or landslide-derived terrains are identified within the 
planned development.  However, it appears that the mechanisms that produced the large-scale sliding 
have for the most part been exhausted and continuing movements are of a more localized nature 
wherein sliding is mostly limited to slow moving slides (creeping earthflows) in debris that has been left 
remaining in the slide troughs. These slow moving troughs are typically characterized by wet, boggy 
areas on relatively subdued slopes with irregular topographies.  Although, large-scale sliding appears to 
be minimized, development practices should be implemented that do not tend to aggravate and cause 
increased activity of localized areas of instability. 

 
Finally, during the Pleistocene Epoch (10,000 to 100,000 years ago) glaciation and related conditions 
had a significant effect on much of Big Sky, particularly Moonlight Basin.  Glaciers advancing down from 
the higher elevations till, and deposited glacial soils 
along the valley sidewalls and floors extending to the very lowest reaches of the Big Sky Region. 
Following the retreat of the glaciers, a loss of glacial buttressing along valley walls and elevated 
moisture levels, coupled with beds of weak shale situated on inclined planes, left much of the region 
susceptible for episodes of slope mass movements. In valleys filled with glacial debris, and where 
slopes were left over-steepened, slow moving adjustments in certain glacial deposits are still ongoing, 
particularly where underlain by shale bedrock, or where wet and boggy.  In the Area 
Development, glacially- derived soils deposited by glacial activity itself, or glacial till soils incorporated in 
episodes of mass wasting cover the planned development almost in its entirety. (See 
Geology/Geotechnical Hazards Map) 
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Project Geology 

 
The proposed four additional pods that adjoin and or replace the original 2006 Pods, Q, R & S, are 
located within a 184- Area located in Township 6S, Range 2E, 
Sections 11 and 12. The project area has been significantly impacted by glacial activity and post-glacial 
landsliding leaving the development with numerous areas of irregular and wet topography as well as 
many broad and flatter areas of glacial till overlying deeply buried sandstone and shale bedrock. The 
glacial activity immediately impacting the site appears to have originated to the west and near the crest 
of the Beehive Glacial trough and descended downslope along the development creating a subdued 
glacial trough that is filled with glacial till that has been deposited in episodes of mass wasting or sliding. 
 The till is comprised predominantly of gneissic rock material and is quite extensive in depth.  Two 
borings drilled by Terracon (formerly NTL Engineering & Geoscience Inc.) in 2006, one near the center 
of the planned development and one adjacent to the east perimeter and in the slide trough, showed 
depths of till exceeding 150 feet and 40 feet, respectively (see Geotechnical Hazard Map for Locations). 
    
Although bedrock outcroppings are virtually nonexistent within the confines of the planned development, 
limited exposures are encountered directly adjacent to the area in several locations and can be inferred 
from aerial photography interpretation along with past mapping and subsurface investigations by 
Terracon (NTL). The southern perimeter of the development area has a long broad uniform slope that is 
presumably underlain by a sandstone cap of the Frontier Formation (Kf), which outcrops just below Jack 
Creek Road ea The 
sandstone dips approximately 11 degrees to the southwest and strikes to the northwest at a bearing of 
about 319 degrees (See Geotechnical Hazard Map). A complimentary scarp located near the north 
perimeter of the development also shows Frontier sandstone and residual sandstone soils, but with 
nearly an opposing attitude striking to the northwest at roughly 105 degrees and dipping to the northeast 
at 27 degrees, suggesting an arch in the strata.  Karl S. Kellogg and Van S. Williams (Geologic Map of 

County, Wyoming) 
indicate a synclinal feature in the same location, which is probable as the beds are severely warped and 
numerous folds occur within the area, although exact delineation may be questionable.  
 
Located underlying the sandstone and located in the slide trough east and extending on to the 
development, black shale was encountered in boring DH-3 of the 2006 work. The shale exhibits an 
attitude that strikes to the northeast and dips in a northwesterly direction at about 25 degrees, nearly 
perpendicular to the sandstone, which may be askew in surficial outcrop due to landslide movement.  
Shale was also observed in a creek bank adjacent to the northeast perimeter of the planned 
development.  Generally where shale is placed down dip, significant areas of sliding can or have 
occurred.  Below the southwest perimeter of the newly planned pods, sandstone once again outcrops 
(see Photo 1). Although not exposed within the development, Tertiary igneous activity has had a 
significant impact within the near vicinity. Intrusions of andesitic magma as dikes, sills and plugs pushed 
its way into beds, cracks, and fissures in the fractured bedrock. Across the valley to the west of the 
development intrusive rock outcrops and has generated a talus slope.  

 
Post-glacial and recent landsliding within the property has played a prominent role on shaping of the 
terrain.  While the larger episodes of landsliding probably occurred immediately following the last period 
of glaciation, some of the resulting glacial terrains and bedrock orientations provide avenues for 
continued movement.  A large glacial trough that cut down in to the underlying shale extends onto the 
eastern side of the development and provides means for ongoing mass wasting.  The glacial debris left 
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in the trough following the last ice age has been mobile in the past and at present is still sliding, at least 
directly east of the development (see Photo 2). Inclinometers installed in 2006 by Terracon (formerly 
NTL) substantiate the movements. The rates of displacement observed during that monitoring period 
were indicative of a slightly active landslide with rates of displacement generally less than 1 inch per 
year. The inclinometer located adjacent to the development area (DH-3) has since sheared off and is no 
longer useable. The landslide along the eastern development boundary appears to have a northerly 
splay that has runout on to the northeasterly portion of the development in Pod B. This portion of the 
slide appears to be stagnant or very slow moving with rates of movement less  per year.  Based on 
past experience, this rate of movement is typical where debris is left situated on mountainsides within 
the Moonlight Basin development, particularly where wet and somewhat irregular terrain exists.  The 
southern perimeter of the planned development shows a significant scarp coming off of what is believed 
to be a sandstone- backed ridge. The movement, probably occurring immediately following end of the 
last period of glaciation, slid to the south and is still very pronounced, The larger slide in itself appears 
somewhat stabilized based on our surficial reconnaissance (less than 3/4
and does not impact the development except for one location located in the south central perimeter (see 
Photo 3). This portion of the slide exhibits characteristics that appear geologically recent in nature, and 
is therefore A smaller yet similar slide mass located along the extreme 
southern border development Pod C is also consid
ground tearing (Photo 4). 
 
The entire western perimeter of the planned development is littered with inactive, young landslide scarps 
(greater or less than 5000 years) that comprise a large slide moving downslope and to the west.  The 
slide looks typical of terrains that show creep-type movement and is probably occurring along a bedrock 
contact between till soils and shale.  In the slide mass near the west central perimeter of the 
development an actively sliding wet mass (earthflow) is working its way down slope and is also 
considered an area to avoid (Photo  5).  
 
Typically, with most of these slide masses and areas of past sliding, there is some downslope creep 
where debris is placed on inclined and over-steepened slopes. This rate of creep movement would often 
be considered as slow to very slow per typical landslide velocity scales, and indicates that construction 
may be possible with appropriate precautions.  Our experience in the Big Sky area indicates this creep 
phenomenon  
 

Geologic Hazard Assessment  

 
The assessment of geologic hazards and related project risk, hinges primarily on the stability of the 
glacial till mantle and areas of past, suspect, and ongoing movements.  Our observations of areas with 
identifiable sliding, steep slopes, difficult to develop terrains, high groundwater, and suspect geology 
were all taken in to account when assigning geotechnical hazard ratings. Since most all of the new pod 
locations are situated on landslide terrains of varying activity, rates of movement based on surficial 
evidence and past experience working with similar features, also provide basis for the rating 
designation.  In previous studies conducted by Terracon (formerly NTL) throughout much of Moonlight, 
and including the core of the 184-acre planned development, it  has been determined that most of these 
areas identified as landslides, although stabilized-appearing at the surface, tend to show rates of 
movement that can per year.  This initial reconnaissance effort involves the application of 
geologic experience gained during past Big Sky (Moonlight) work which should be extended by 
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continued geotechnical engineering involvement with subsurface investigations and slope monitoring as 
development planning and design proceed. Until rates of movement, if any, a can be quantified, hazard 
designations tend toward the conservative.  In areas of over-steepened till, it was determined through 
modeled stability analysis for slopes of similar composition to those within the confines of the 
development, that limiting equilibrium (slopes on the verge of instability) for static conditions would 
impend as slope inclinations reached 20 degrees and greater (Geotechnical Reconnaissance Report, 
May, 2007). Hence, where such slopes exist or are to be considered, conditions should be carefully 
reviewed and analyzed before development consideration.   
 
Based on our surficial reconnaissance, an updated Geotechnical Hazard Map using a color coded rating 
system has been developed in which areas within the proposed development and additional pod 
locations have been given a color designation ranging from green to red, with degree of hazard 
increasing accordingly.  The color coding is based on observations encountered during the field 
reconnaissance and is also based on our past experience and subsurface investigations with similar 
conditions in the direct vicinity of the development.  Also taken into consideration were the likelihood of 
unsuitable soils near footing depths, steepness of slopes, moisture levels, seepage, and other 
potentially destabilizing concerns. The color coding is further explained below:  

 
 

 Red  areas of extreme caution or that are to be avoided. Generally situated on active 
landslides with rates of movement that are characterized as potentially increasing and causing 
damaging effects on structures founded in these areas.  
 

 Orange - areas of moderate concern generally situated on sub-stabilized appearing landslide 
terrains, overly steepened slopes and areas that show possible signs of surficial 
adjusting.    These areas, although stable appearing at the moment, should not be considered 
for development without detailed geotechnical engineering investigations, analysis (including 
slope monitoring installations) and design, or avoided in favor of more preferred yellow and 
green locations of flatter, more uniform topography.  Orange areas include sag ponds and wet 
areas in drainage ways that may exhibit some movement as identified in on the Surficial 
Geology and/Hazard Map. Unconventional foundation systems such as micropiles, mat, or other 
engineered foundations should be considered the norm and mandatory geotechnical 
investigations, including stability analysis for slopes, cuts, and fills must be performed if 
development is to be considered.  Development and grading will require construction that will not 
promote future sliding and further  

 over-steepening of slopes. 
 

 Yellow  moderate to low concern, locations generally situated on overall flatter and 
more uniform terrains will be difficult to 
develop and may contain organic rich soils.  In some instances, building envelopes may require 
some modest cutting and filling.  In these locations, building envelopes should be established to 
avoid significant cuts/fills, for both residence and lot access construction.  Foundation conditions 
may include weak, wet soils that will require special foundation treatment. The general proximity 
on or near dormant or creeping landslide masses will require special geotechnical consideration 
to mitigate damage potential.  Standard geotechnical investigations should be required for all 
lots and include stability assessment to ascertain that ground movement potential is properly 
considered and mitigation options provided if appropriate. 
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 Green  minimal apparent concerns. Locations where either no significant geologic limitations 
are identified or where anticipated grading requirements for residential development are not 
expected to cause major alteration to the landscape.  Sites generally restricted to significantly 
flatter and very uniform terrain where desirable gravelly tills soils and little site grading are 
anticipated.  
 

Presented below is the site specific Geotechnical Risk Table for the project along with color-coding for 
each of the four additional pod locations showing the assigned level of risk based on surficial conditions 
observed during on-ground reconnaissance and aerial photography review.  The table also lists our 
recommended geotechnical investigation levels (see key following table) for furthering design and 
development in the Hazard Rating column; the key for geotechnical investigation coding follows the 
table. 
 
Development Pod Geology Hazard/Risk Hazard Rating 
Pod A 
 

Gneissic till landslide and 
glacial till soils.   Includes 
glacial till soils that have been 
incorporated in post-glacial 
mass movements. Numerous 
dormant young looking scarps 
are observed upslope just 
outside the pod area to the east 
(see Photo 6). 

Although the overall 
development pod encompasses 
somewhat flatter slopes, prior 
experience with similar terrains 
in Moonlight show slow to 
moderate rates of movement.  
Numerous wet areas, sags, 
(see Photo 7) and drainage 
ways. Soils include acceptable 
gravelly gneissic till and may be 
underlain by bedrock at 
moderate depths. Building 
envelopes may be limited in 
size if situated around wet 
areas so construction should be 
designed to fit restricted 
locations and limit excessive 
earthwork.  
 

Orange 
Mandatory GT investigation with 
stability analysis and 
nonconventional foundations 
systems should be anticipated if 
development is to be 
considered.  
GTF/GTSS/GTLS 

Pod B 
 

Glacial Till and Sandstone 
derived constituent landslide.  
Includes soils that have been 
involved in post glacial 
landsliding or emplaced by 
glacial activity. Substabilzed to 
very slow landslide (east 
portion)  

Yellow areas appear to be 
primarily gneissic glacial till with 
surficial slope failures around 
drainages. Numerous wet areas 
with small building envelopes 
possible on higher ground 
between wet areas. (see Photo 
8)  
Orange area is nose of sub-
stabilized to slow moving 
landslide with numerous wet 
areas and small building 
envelope potential (see Photo 
9). Based on experience with 
similar features, these areas 
show some signs of movement 
and until quantified, 
development potential should 
be limited. Shallow shale 
bedrock is observed northeast 
of the area along a creek 
drainage as is slumping east 
and adjacent to the area (see 
Photo 10).   Some areas of 
significant cut and fill will likely 
be required that would limit 
development.  

Yellow  
No apparent instabilities, 
although potential concern in 
over-steeped areas and small 
building envelopes among wet 
areas. High groundwater and 
wet areas. Strongly recommend 
GT investigations to include 
stability analyses if areas of 
excessive filing are planned 
over steeper slopes  
GTF/GTSS 
 
Orange 
Mandatory GT investigation with 
stability analysis if orange areas 
are to be considered. 
Nonconventional foundations 
systems should be anticipated 
GTF/GTSS/GTLS 
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Pod C 
 
 
 
 
 
 
 
 
 
 

Gneissic till landslide and 
glacial till soils.  Includes glacial 
till soils that have been 
incorporated in post-glacial 
mass movements.  Active 
landslide along south and north 
pod boundaries.   

Overall pod encompasses 
moderate topography with the 
exceptions of the east portion 
where over-steepened slopes 
exist.  Although numerous flat 
areas exist (see Photo 11), 
active sliding to the south and 
north areas of the pod suggest 
the potential for slow, creep like 
movements throughout 
remainder of pod (see Photo 
12). Based on past experience 
within Moonlight, this can be 
expected.   
Numerous water filled sags   
and drainages (see Photo 13). 
Sandstone bedrock was 
observed downslope and just 
west of planned pod, which 
indicates potential for bedrock 
at moderate depths. Should 
bedrock be encountered and 
rates of movement quantified, 
the area could be considered 
for development with 
appropriate foundations and 
stabilization design (if 
necessary).  Over-steepened 
slopes to the west show past 
failures and signs of creep (see 
Photo 14). 
 

Orange 
Potential for slow moving flows 
exist. Mandatory GT 
investigation with slope stability 
analysis and long term slope 
monitoring recommended.  
GTF/GTSS/GTLS 
 
Red 
Avoid, areas of active 
landsliding  
 
 
 
 
 
 
 
 
 
 
 

Pod D; 
 

Glacial till and glacial till 
landslide. Gneissic in place till 
sols on the west and post 
glacial sliding on the east. 

East location shows very wet, 
and hummocky landslide debris 
flowing out onto flatter terrain 
(see Photos 15/16). 
Inclinometer installed in slide 
trough to east in 2006 was 
sheared showing rates of 
movement greater than 3/4
year.  Bedrock depths 
anticipated at greater than 50 
feet.  Scarp area leading to 

perimeter should be avoided. 
No signs of movement visible 
along scarp in Pod D location 
but recent movement evident to 
east.  
West location consists of stable 
till soils but with several wet 
areas that may contain peat 
soils near wetlands (see photo 
17). Construction should avoid 
visually wet areas and high 
groundwater may be a concern. 

Yellow 
Recommend standard 
geotechnical investigation  GTF 
Red/Orange 
Areas to avoid due to proximity 
of previously confirmed and 
active landslides. Should 
orange area still be considered, 
long term slope monitoring 
should be conducted equipment 
be installed and monitored over 
time.   
GTF/ GTSS/GTLS 

 

Geotechnical Recommendations Key 
 

GTF  Standard geotechnical investigation for foundation design and building 
location recommended. 
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GTSS  Geotechnical investigation for site mitigation of localized site stability or 
slow, creep movement concerns recommended. 

 
GTLS  Geotechnical investigation for assessment of potential large-scale slide 

activity on/or impacting site along with appropriate mitigation and 
foundation system design recommended. 

 
Closure and Recommendations 
 
The foregoing table is intended to be used as a reference provided by MB MT Acquisitions LLC to 
planners, regulators, and future lot owners as our professional opinion regarding geologic and stability 
conditions with investigation recommendations for the individual lots.  Under no circumstances is this 
report to be interpreted as replacing site specific geotechnical investigations as discussed and 
recommended herein, nor does the report express or imply any warranty with regard to future 
performance.  
 
Based on our reconnaissance of the proposed development area, it appears that within the additional 
proposed development pods there are some obvious areas of concern.  All the pods have some 
potential, macro stability issues that should be addressed prior to lot development and construction.  
The type of movements expected are to range from very slow and substabilized to slightly active that 
flow under the forces of gravity. These conditio  generally be dealt 
with if the proper engineering mitigation strategies, foundations designs, and grading plans are 
incorporated into the development of the areas. However, until direct rates of movements can be 
quantified, depths of sliding determined, and stability analyzed, our reconnaissance has made 
conservative risk assessments based on long-term Big Sky and Moonlight Basin experience.  The 
further geotechnical investigation work recommended will assist in accessing landslide types and risks, 
plus aid in the decision making and design processes regarding development potential.  In addition to 
the stability issues, a large portion of the 184-acre development is wetlands, and proper drainage of 
foundations and measures to alleviate pressure on foundations walls will be a necessary consideration 
during construction and design. Foundation drainage (both surface and foundation) designs must be 
conducted with proper appreciation for movement risks and associated cosmetic and structural damage 
which could develop due to slope adjustments.  
 
For the time being and to proceed with conceptual development plans, that the original areas mapped in 
our 2007 report should be considered for development first.  The green and yellow areas of the original 
Development Cluster Q, R & S (see 2007 report and also identified on the updated Geotechnical Hazard 
Map) has terrain that is 
relatively flat, uniform slopes with desirable gravelly gneissic soils. Nearer to the pond and to the east 
portion of the pod there may be some organic soils and wet locations, but for the most part the cluster 
appears to have positive potential.  Former clusters R and Q both incorporate locations previously 

Green  and with some slight adjustment and/or incorporation into one larger pod, could 
take advantage of the long, broad, glacial till slope to the east. It is anticipated that underlying the till 
mantle is stable sandstone bedrock at a reasonable depth. The slope shows no signs of instability and 
with a setback requirement from the scarps to the south and the north based on further geotechnical 
review, this area would seemingly provide suitable locations for development (see Photo 18). 
 
As with all of the Big Sky region, the appealing terrain and scenery which makes the location so 
desirable is the result of a dramatic geologic past whose forces are not exhausted, but continue to 
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alter the landscape in irregular manners and unpredictable time frames. A certain level of risk must 
be accepted with all mountainside construction and should be conveyed to prospective buyers and 
contractors prior to development.  Unpredictable events such as increased precipitation levels, 
seismic activity, and development itself, can promote instabilities even in the most geotechnically 
favorable locations.  

 
The next course of action, if desired, is to conduct sufficient geotechnical investigations to better 
characterize subsurface conditions and determine whether gravitational type (creep) movements are 
present and of significance. Based on data acquired during the next level of investigation, models 
can be made to better analyze existing conditions and potential issues that may arise from 
development in Red, Orange, and around some Yellow areas. From this modeling, mitigation 
strategies and building envelopes can be situated so as to not generate areas of instability, or 
aggravate marginally stable areas.  It is recommended that if a subsurface investigation should 
proceed, that it include the installation of slope monitoring equipment placed in strategically selected 
locations. This next level of investigation would be aimed at providing some quantitative assessment 
of stability in areas of question or concerns as identified by this reconnaissance. This work would be 
aimed at determining geologic profiles and properties of slide mass, groundwater conditions, depths 
of sliding, and rates of sliding.  With this information, proper stability evaluations can be made and 
means to mitigate slide conditions determined, or the decision for abandonment of certain areas 
validated. 

 
We would like to thank you for the opportunity to work with Lone Mountain Land Company.  If any 
questions arise regarding our reconnaissance or as we can be of assistance in planning and 
implementing further investigations and monitoring, please feel for to contact us at 1-406-453-5400. 
 
Sincerely, 
Terracon Consultants, Inc. 

     
Brian Evans      Gary A Quinn, P.E.   
Senior Staff Geologist     Principal/Senior Project Geotechnical 
Engineer 

 
 
APR Reviewer: 
Dan Nebel, PG 
 
Attachments:  
 Photos 1-18 
 Surficial Geology/Geotechnical Hazard Map  
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 Photo 1: Sandstone outcrop below SW perimeter of Pod A. 
 

 
 Photo 2: Sag pond along scarp east of development area. Dead trees in background 

are located on active scarp. 
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 Photo 3: Sag pond below dormant young slide along south central perimeter of 

development area. 
 

    
 
 Photo 4: Active scarp and sliding in southern portion of Pod C, Red area. 
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Photo 5: Active scrap in slide trough located between Pod A and Pod C on west 

central side of development. 
 

 
 

 Photo 6: Dormant young to active scarp located on slope east and above Pod A.  
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 Photo 7: Wetland in hummocks located in Pod A, site is relatively flat, but situated 

in potentially mobile mass. Photo 6 is located to upper right on slope. 
 

 
Photo 8:  Pod B, wet areas and sags. Building envelopes between wet areas may   

 be limited. 
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Photo 9:  Pod B, nose of sub-stabilized flow and wet area.  
 

 
  

Photo 10: Tilted trees at active sloughing/sliding located above and east of Pod B   
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Photo 11: Potential building location in Pod C located on possible slow moving slide 
mass. . 

 

 
  

Photo 12: Active scarp above slide along south perimeter of Pod C   
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Photo 13: Water filled sag/hummock in Pod C, located on possible slow moving 

slide mass. 

 
 

Photo 14: Trees showing signs of creep located on steep along scarp at east edge 
of Pod C. 
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Photo 15: Nose of flow located in Pod D. Yellow areas located left of photo. 

 
 Photo 16: Wet boggy area on slide mass adjacent to east perimeter of Pod D 
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Photo 17:  Suitable building location in Pod D, located on high areas between wet      

                                    locations. Good till soils. 

 
Photo 18: Alternate location for development combining old Clusters Q and R on 

uniform till slope. 
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OVERVIEW OF CURRENT CONDITIONS 
The proposed Lee’s Poole planned development is centered around two man-made ponds that form 
the central amenity for the subdivision.  The ponds are surrounded by a complex of open wetland 
meadows and dense stands of regenera�ng conifer forest.  The site is at the eastern edge of a wide 
swath of undeveloped land that extends beyond Jack Creek Preserve to the west and serves as a 
wildlife corridor connec�ng subunits of the Lee Metcalf Wilderness to the north and south of 
Moonlight Basin.  This corridor is discussed in the report, Overall Development Plan: Wildlife Resources 
included in the Moonlight Basin – ODP Addendum submited January 11, 2018 (Appendix B) 

The wetland complex provides high quality habitat for wildlife.  Moose, elk, and deer are abundant and 
black and grizzly bear have been observed in the area.  Grizzly bear movement along Moonlight Creek 
west and north of planned development has been documented.  Bighorn sheep occur within two miles 
of the planned development but have not been observed inside the planned subdivision boundary.  
The ar�ficially created ponds at the center of planned development provide nes�ng habitat for 
waterfowl.  The two ponds differ in characteris�cs with the upper pond being deeper and providing 
good habitat for diving ducks and geese.  The lower pond is shallower with a significant cover of 
floa�ng vegeta�on (Yellow Pond-lily - Nuphar polysepala) that provides good habitat for dabbling ducks 
and forage for moose.  Columbia spoted frogs are present and assumed to be breeding in the ponds 
and surrounding wetlands.  Boreal toads have not been observed but are likely present. 

Although somewhat isolated from exis�ng development, the Lee’s Poole area receives significant 
recrea�onal use during the summer season.  A “glamping” camp has operated in the immediate area 
surrounding the ponds for several years, and trail riding occurs through the area. 

POTENTIAL IMPACTS 
SUMMARY OF IMPACTS 

Given its loca�on within high quality wildlife habitat, the planned development employs an array of 
measures to minimize impacts to wildlife.  The neighborhood plan consolidates development near the 
ponds to limit the footprint of impacts and maintain more undeveloped and rela�vely undisturbed 
habitat for wildlife.  This clustering results in some units encroaching within recommended wetland 
and riparian setbacks for wildlife but is preferable to impacts on wildlife from increased sprawl of lower 
density development distributed throughout the subdivision.  Most impacts will be indirect from 
disturbance created by increased human ac�vity in the area.  Most direct impacts on habitat will be 
minimized by placing infrastructure almost en�rely within rela�vely low-value regenera�ng conifer 
habitat and following FWP recommended setbacks from wetland habitats.  Impacts from human 
ac�vity will be most acute in and around the ponds, in developed wetland areas northeast of the 
ponds, and along recrea�onal trails near the development.  Impacts around the ponds will be offset by 
crea�on of new aqua�c and wetland habitat through pond modifica�ons. 

Several impacts are expected.  Ungulates and other wildlife using habitat surrounding the development 
will likely experience increased disturbance.  This may increase stress and possibly lead to reduced 
habitat use by some species and individuals.  Ungulate response to areas within the development 
footprint are harder to predict.  Almost certainly daily use paterns will be altered with ungulates likely 
becoming more nocturnal in the area.  Some species will readily adapt to living within the development 
with a poten�al for habitua�on and increased conflict with people.  There will also likely be some 
reduced reproduc�ve success in areas where human ac�vity is highest, but it is impossible to predict 
the degree of impacts or how much planned habitat enhancements will compensate for the impacts. 
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As with all developments in similarly wild places, the poten�al for increased wildlife-human conflict is 
high.  Bears are the primary concern in this area and the development will employ bear smart 
strategies to avoid conflict. 

Most of the impacts will be restricted to the local development area.  The main cumula�ve impact will 
be from reduc�on (but not elimina�on) of the undisturbed area within the exis�ng wildlife corridor 
between subunits of the Lee Metcalf Wilderness. 

Although impacts to wildlife from the planned development cannot be avoided en�rely, the developers 
are proposing aggressive and novel measures to offset and manage impacts not commonly 
implemented.  These measures have the poten�al to significantly reduce impacts on wildlife that 
would be typical of a development of this scale and could serve as a model future development 
elsewhere. 

DIRECT IMPACTS (INFRASTRUCTURE SITING) 

Most of the infrastructure in the development plan is sited outside important habitat areas and follows 
FWP recommenda�ons for stream and wetland buffers.  This configura�on will reduce direct loss of 
important habitat for wildlife.  In many areas, exis�ng vegeta�on and topography provide addi�onal 
screening to buffer important habitat areas from disturbance.  For example, the condo lots south of the 
ponds are located above a steeply sloped bank and behind a dense screen of conifers that will greatly 
reduce disturbance to wildlife associated with the ponds from human ac�vity in the condo 
development.  Such screening will reduce disturbance impacts beyond the security provided by setback 
buffers alone.  In a few cases, infrastructure will encroach on stream/wetland habitat.  These are: 

• The restaurant located at the upper end of the ponds (Figure 2 – Number 1) is within the 
recommended buffer of the pond and wetlands to the east and encroaches on a low-quality 
wetland at the north end of the building envelope.  This wetland does not contain habitat 
expected to be sensi�ve to disturbance but provides a poten�al movement linkage for wildlife 
moving between the ponds and wetlands to the northeast.  In addi�on, the habitat quality of 
this wetland will be enhanced by construc�on of an ar�ficial stream course leading into the 
upper pond so provide a buffer and vegeta�ve screening would maximize the habitat benefit of 
this enhancement. 

o Recommenda�on: Plan�ng na�ve shrubs at the perimeter of the connec�ng wetland 
between the wetland and restaurant would provide addi�onal security cover for the 
linkage area and will enhance habitat value of the linkage.  Parking lot for restaurant 
access is located within a recommended buffer for wetlands to the east.  Exis�ng trees 
and natural vegeta�on provide substan�al screening from disturbance to the wetlands.  
Ideally the parking lot would be relocated outside the recommended buffer zone, but 
the exis�ng loca�on is expected to have minimal disturbance impact on wildlife using 
the wetland provided enough trees and shrubs are retained or planted to maintain 
visual and sound buffers. 

• The three eastern most condos in Condo Lot 3 (Figure 2 – Number 2) are just within the 
recommended wetland buffer.  This will not directly impact important wildlife habitat but may 
increase disturbance to the adjacent wetlands.  Poten�al disturbance impacts are described in 
the next sec�on. 

o Recommenda�on: The following sec�on on indirect impacts includes mi�ga�on 
measures using vegeta�on screening for reducing disturbance impacts if encroaching 
within the recommended buffer cannot be avoided. 
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• There are two branded units in Condo Lot 2 within the recommended stream buffer of the 
drainage exi�ng the ponds (Figure 2 – Number 8).  Habitat quality at these sites is degraded 
and poor quality so direct impacts on wildlife habitat will be minimal provided appropriate 
measures are employed to prevent sediment runoff during and following construc�on.  The 
stream drainage at this loca�on provides habitat connec�vity for semi-aqua�c wildlife such as 
amphibians and will likely con�nue to be used by large mammals depending on individual 
tolerance to human ac�vity.  This is discussed in more detail in the next sec�on. 

• Thirteen cabin units in Condo Lot 1 are within recommended wetland buffers and adjacent to 
high quality wildlife areas (Figure 2 – Number 9 & 10).  These units are adjacent to two 
wetlands.  The western wetland (Figure 2 – Number 9) is a moderate to low quality wetland 
that contain litle vegeta�on to support obligate wetlands species but does provide a wet 
meadow frequently used by elk, moose, deer, and other wildlife.  The eastern wetland (Figure 
2 – Number 10) is high quality that contains good habitat for obligate wetland species as well 
as forage for large wildlife species.  Direct impacts on habitat are reduced by loca�ng units 
within lower quality conifer forest habitat and will provide some screening from disturbance.  
Indirect impacts from human disturbance are likely to be greater than direct impacts.  These 
impacts are discussed in the next sec�on. Recommend two clusters rather than three. 

• The swimming beach co-located with the main lodge will have both direct and indirect impacts 
on current habitat (Figure 2 – Number 3).  Planned onsite mi�ga�on to enhance the ponds will 
completely offset direct impacts on habitat. 

o Recommenda�on: Implement mi�ga�on recommenda�ons outlined later in this 
report. 

• A planned ar�ficial trout stream that will run from above the upper pond to below the lower 
pond (Figure 2 – Number 4) will have both posi�ve and nega�ve effects on exis�ng wildlife but 
will likely provide a net gain in suppor�ng local biodiversity.  The stream is designed to provide 
spawning habitat for na�ve west-slope cuthroat trout.  This will provide a direct benefit to a 
species of conserva�on concern and would increase habitat diversity within the planned 
development by crea�ng stream habitat where it does not currently exist.  This may atract 
wildlife species that do not currently occur in the area.  The introduc�on of fish could have a 
nega�ve impact on some aqua�c species, par�cularly amphibians.  Fish have been present in 
the ponds in the past, but their current status is unknown.  The planned habitat enhancements 
will reduce any long-term impact on amphibians and is unlikely to result in significant changes 
to local popula�ons. 
 
If non-na�ve trout present in the ponds, they should be removed prior to introduc�on of 
westslope cuthroat to prevent hybridiza�on.  Fish removal should be conducted a�er 
September 1 to allow amphibian larvae to metamorphose to adults prior to treatment and 
minimize impacts on non-target species. 

•  Wilderness Lots – Lot R along the east side of the development plan is reserved for future 
development (Figure 2 – Number 5).  This will contain several large acreage lots through a 
subsequent subdivision applica�on with building envelopes to be determined at that �me.  To 
the extent possible, building envelopes should be located outside recommended wetland 
buffers to minimize disturbance to wildlife.  In some cases, using natural topography and 
vegeta�on, or plan�ng na�ve vegeta�on to enhance security cover may be used to mi�gate 
disturbance impacts within buffer zones.  This will require addi�onal field work to determine 
appropriate building envelope loca�ons on a per-lot basis. 
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INDIRECT IMPACTS (DISTURBANCE AND RECREATION) 

The development plan maintains recommended buffers around wetlands with a few excep�ons.  This 
will minimize disturbance to important habitats due to infrastructure loca�on.  Most impacts on 
wildlife will be associated with increased disturbance associated with increased human ac�vity and 
recrea�onal use in the area.  It is not possible to eliminate all impacts of human ac�vity from the 
planned development.  There will likely be reduced use in areas of frequent human ac�vity by some 
species and individuals.  Most wildlife in the area will exhibit at least some degree of tolerance and 
may respond by avoiding human shi�ing use of the area to nigh�me when human ac�vity is low, and 
animals feel more secure.  Wildlife in the area may also experience increased stress from frequent 
human interac�ons which can adversely impact survival or reproduc�ve success.  Conversely, some 
wildlife may become habituated or atracted to areas of human ac�vity which can lead to conflict.  
Both black and grizzly bears are a par�cular concern in this area because they will likely be atracted by 
food odors.  Deer, elk, and moose will likely exhibit both avoidance and tolerance behaviors.  The later 
can lead to increased property damage and human safety concerns. 

Within the realis�c limita�ons of accommoda�ng wildlife within a dense development, there are 
opportuni�es to significantly reduce impacts and maximize habitat value for wildlife that Moonlight 
Basin has incorporated in the development plan.  Following is a discussion of these areas. 

• The ponds that give the subdivision its name are ar�ficially created pools that have developed 
into high quality wildlife habitat.  These ponds provide the highest wildlife value and will be 
most impacted by the planned development.  A planned swimming beach in the lower pool 
below the main lodge will remove habitat for waterfowl, shorebirds, and aqua�c species both 
through construc�on of the beach and deepening of the pond necessary to properly develop 
the amenity.  Intense recrea�on at the beach will impact waterfowl nes�ng and foraging near 
the beach.  This zone of disturbance will likely include all area within line of sight of swimming 
ac�vi�es.  Some waterfowl will likely become accustom to the ac�vity while others do not.  The 
planned condominiums south of the ponds should have minimal impact on wildlife at the 
ponds because steep slopes and dense conifers will be retained and provide visual screening 
between the pond and condominiums.   
 
The developers plan significant modifica�on of the ponds that will offset this habitat loss by 
expanding the ponds and recreated habitat that will be sacrificed.  The pond expansion is 
discussed in more detail under Planned Mitigation of Impacts later in this report but will 
include visual barriers to mi�gate impacts from disturbance. 

• The area draining into the upper pond forms a natural linkage with the larger complex of 
wetlands to the east (Figure 2 – Number 6).  A wildlife crossing is planned where the road 
crosses this area to allow free movement of amphibians and other small species to safely pass 
under the road to traverse through wetland habitats. Recommend spacing guest cabins in this 
area to allow a 40 � corridor to allow connec�on from upper pond to wetland to the east. 

• The three eastern most condos or cabins planned for Condo Lot 3 north of the lodges are 
within recommended FWP stream and wetland buffers (Figure 2 – Number 2).  The building 
envelopes are within dense conifer stands of rela�vely low wildlife value but abut a series of 
open meadows and wetlands that connect with nearby Moonlight Creek and receive significant 
wildlife use.  Ac�vity around the condos could impact on wildlife use in the meadows but it is 
impossible to predict with any accuracy but is unlikely to be severe.  Views into these meadows 
are important ameni�es for these sites so dense visual screens are not appropriate mi�ga�on 
for disturbance at these sites. 
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o Recommenda�ons: The addi�on of medium height shrubs (e.g. 3-5 �. tall) as a buffer 
to the meadow to provide addi�onal security cover for wildlife while maintaining views 
from the condos might reduce avoidance responses of wildlife and increase wildlife 
viewing opportuni�es from those sites. 

• Branded units in Condo Lot 2 - The effluent drainage downstream of the ponds provides a 
natural movement pathway for wildlife.  Two units in Condo Lot 2 (Figure 2 – Number 8) are 
within recommended stream buffers.  The placement of these condos leaves greater than 200 
�. between the condos and the ski lodge parking lot which is consistent with corridor widths 
maintained at the upper end of the ponds.  This width should allow unimpeded movement of 
small and medium sized animals, as well as large mammals that are tolerant of the human 
ac�vity in and around the developed areas in general. 

o Recommenda�ons: This loca�on’s value for wildlife connec�vity would be enhanced 
by following the same recommenda�ons for amphibian crossings/wildlife connec�vity 
at the upper end of the ponds. 

• Cabin units in Condo Lot 1 – Thirteen cabin units adjacent within recommended wetland 
buffers are likely to disturb wildlife using adjacent wetlands (Figure 2 – Number 9 & 10).  
Degrada�on of habitat quality within 200 �. of the cabins is expected.  The cabins should be 
sited to preserve a wildlife corridor (Figure 2 – Number 4) for wildlife to move between the 
wetlands and ponds.  The western meadow wetland (Figure 2 – Number 9) has only moderate 
to low quality wetland value so impacts are expected to be limited primarily to large mammals.  
These species may alter use of the area.  Some individuals may avoid the area due to human 
ac�vity, but most will probably habituate to human ac�vity which increases the chance of 
conflict with people.  Nes�ng birds and other wildlife in the eastern wetland (Figure 2 – 
Number 10) are likely to experience reduc�on in reproduc�ve success depending on frequency 
and intensity of human ac�vity.  Because cabins will be located within conifer tree cover and 
on only one side of the eastern meadow, impacts on large mammals should be less severe than 
in the western wetland. 

o Recommenda�ons:  Vegeta�on improvements in the western meadow wetland could 
significantly offset impacts of disturbance but crea�ng and improving habitat for 
wildlife.  Plan�ng willows and other site appropriate shrubs and herbaceous vegeta�on 
would create nes�ng and foraging habitat for small species and increase security cover 
for both small and large species to ameliorate effects from visual and sound 
disturbances. 

o Two clusters rather than three. Si�ng as many cabins as possible that are between the 
two wetlands so they are exposed to views to the western wetland could reduce 
impacts on the higher quality eastern wetland.  This would reduce the number of units 
visually exposed to the eastern wetland and maximize the disturbance buffer effect of 
the trees between the western facing cabins and the eastern wetland. 
 
 

• Wilderness Lots – As discussed previously, building envelopes within Lot R will be determined 
at a later �me (Figure 2 – Number 5).  In general, building envelopes outside recommended 
wetland buffers are preferred but natural topography and vegeta�on may provide opportunity 
to mi�gate disturbance impacts for building sites within wetland buffers.  This will require 
addi�onal field work to determine appropriate building envelope loca�ons on a per-lot basis. 

• The ski li� on the west side of the development (Figure 2 – Number 7) is within the 
recommended wetland buffer.  Opera�on of the li� during winter ski season is not expected to 
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a significant impact on wildlife because wildlife most sensi�ve to disturbance are not present 
during winter (either hiberna�ng or relocated to winter range).  Opera�on of the li� in summer 
could impact wildlife using the drainage as a movement corridor.  Sugges�ons include 
precluding li� opera�on between dusk and dawn and during �mes when wildlife are migra�ng 
between summer and winter ranges would minimize disturbance during periods of peak use 
for movement but would impact wildlife with summer home ranges within the disturbance 
zone. 

WILDLIFE CONNECTIVITY 

A broad wildlife corridor connec�ng two subunits of the Lee Metcalf Wilderness through Moonlight 
Basin, including a linkage along Moonlight Creek were analyzed and discussed in Overall Development 
Plan: Wildlife Resources included in the Moonlight Basin – ODP Addendum submited January 11, 2018 
(Appendix B).  The findings of that report remain current with the proposed development plan.  In 
summary, the planned development will reduce the undisturbed width of this linkage, but it should 
remain func�onal.  The analysis probably overes�mates the impact because Moonlight Creek flows 
through a steeply banked ravine where it passes nearest the planned development.  The topography 
creates an effec�ve sound buffer from the development area which the model cannot account for.  In 
addi�on, the development plan is intended to accommodate, to the extent prac�cable, wildlife 
movement along the drainage containing the ponds between Moonlight Creek and the wetland 
complex to the east.  This provides redundant pathways for wildlife movement through the area for 
addi�onal connec�vity. 

Bears will con�nue to move through this area a�er development, which increases the poten�al for 
conflict.  This is discussed in the next sec�on. 

WILDLIFE CONFLICT 

The juxtaposi�on of the planned development with high quality wildlife habitat raises the poten�al for 
conflict.  The main issues are the same as for anywhere in the Big Sky area.  These are: 

• Bears are the primary conflict concern.  As previously noted, both black and grizzly bears live in 
the area and will con�nue to do so a�er development.  It is impera�ve that residents and 
visitors follow bear smart guidelines to keep food, garbage, and other atractants secure for the 
safety of both bears and people. 

• Deer, elk, and moose are likely to become accustom to human ac�vity and could become a 
nuisance or safety hazard.  Moonlight Basin requires na�ve vegeta�on for landscaping which 
reduces the likelihood for property damage or crea�ng atractants that concentrate foraging of 
these species.  Moonlight Basin also employs hun�ng as a tool to manage popula�ons and 
avoid habitua�on. 

• Bighorn sheep occur within 2 miles of the planned development and are suscep�ble to disease 
transmission from domes�c sheep and goats.  Sheep and goats are prohibited in Moonlight 
Basin to eliminate this poten�al conflict. 

HABITAT ENHANCEMENTS AND MITIGATION OF IMPACTS 
The development plan includes several measures designed to offset habitat impacts and mi�gate 
disturbance. 

1. ENHANCEMENT OF POND HABITAT:  The ponds at the center of the planned development 
will be extensively modified to provide recrea�onal ameni�es and create addi�onal wildlife 
habitat to offset impacts.  Planned modifica�ons will expand the pond area and create 
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addi�onal wildlife habitat to offset losses from amenity development.  New habitat will include 
berms and vegeta�on to provided visual screening from the swimming beach.  The area of new 
habitat created will equal, and likely exceed, the amount of habitat that will be altered or most 
impacted by the swimming beach. 
 
Following are recommenda�ons to considering for pond habitat enhancement: 
 
• When expanding ponds, create coves and backwater that will be visually obscured from 

major recrea�on areas by terrain and/or vegeta�on.  Visual screening only needs to be high 
enough to obscure the view of the water’s surface from the swimming area or other areas of 
major recrea�on use.  For the areas we discussed, a 2-3’ vegeta�on height above water will 
probably work. 

• Create a mix of water depths to accommodate a variety of waterfowl and other wildlife.  
Dabbling ducks prefer water depths less than 12” with 2”-10” generally preferred.  Diving 
ducks and geese will use deeper water.  Since the lower pond is shallow it may be best to 
create mostly shallow water in areas where that pond is expanded to replace habitat that 
will be altered by deepening the swimming area. 

• Maintain as much sedge and wet meadow habitat around the ponds as possible.  Increasing 
the amount of shrub or tall herbaceous vegeta�on (e.g. basin wild rye) in the uplands could 
provide addi�onal security cover for nes�ng and help mi�gate some impacts of increased 
human recrea�on.  A maximum of ~25% of the upland area with dispersed tall vegeta�on 
patches would probably provide a good mix of habitats. 

• Create con�guous shallows along pond banks opposite from recrea�on areas.  Shallows 
should support emergent vegeta�on and ideally be fringed with a band of pond lily or other 
na�ve floa�ng vegeta�on as the water deepens.  This will create a “natural” buffer zone 
from swimmers and boaters for amphibians and other aqua�c wildlife to move along and 
between ponds and adjacent wetlands.  It will also help create a refugia from increase 
preda�on due to the introduc�on of fish.  A minimum buffer of 10’ of emergent and/or 
floa�ng vegeta�on should be sufficient.  (Note: amphibians will also disperse overland 
through wet vegeta�on but because of the amount of development surrounding the ponds, 
it will be best to maintain a strip of con�guous habitat to facilitate movement). 

2. TROUT STREAM:  Planned enhancements include a trout stream beginning above the upper 
pond (Figure 2 – Number 4) and flowing downstream, exis�ng somewhere below the lower 
pond.  The stream is designed to provide spawning habitat for na�ve west-slope cuthroat trout.  
Poten�al impacts of the planned stream were discussed previously.  The recommenda�ons for 
pond enhancements listed above should largely mi�gate most of the poten�al nega�ve impacts 
of introducing fish into this system. 

3. CONNECTIVITY/AMPHIBIAN CROSSING:  To maintain habitat connec�vity between the ponds 
and surrounding wetlands for small species, an amphibian-friendly crossing structure will be 
installed at the inlet of the upper pond (Figure 2 – Number 6).  This structure will allow 
amphibians, small mammals, and other small species to pass safely beneath the road and reduce 
mortality from traffic hazards or desicca�on.  Following are design recommenda�ons for crossing 
structures.  Similarly designed structures are recommended wherever roads or trails that might 
impede movement of small species cross wetland habitats. 
 
• Open botom with substrate that matches the natural substrate that existed before 

construc�on, or that occurs at the inlet and outlet of the crossing 
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• Wide enough to span full bank width that includes 12-36” of vegetated bank on each side of 
weted channel 

• Ideally allow enough light to support vegeta�on through the crossing structure 
• Include dri� fences at inlet and outlet to funnel wildlife through the structure rather than 

atemp�ng to cross over the 
road 

• Restrict pet access to 
connec�vity areas at the 
upper and lower ends of the 
ponds. 

4. MOSQUITO ABATEMENT/BAT 
CONSERVATION: Mosquitoes 
are abundant in the Lee’s Poole 
area.  Enhancing bat and other 
natural mosquito predator 
popula�ons could reduce 
mosquito numbers while 
contribu�ng to wildlife 
conserva�on and without 
unintended adverse impacts on other wildlife and the environment.  The Lee’s Poole area is 
well-suited for significantly increasing the local bat popula�on for mosquito control.  For 
maximum effect, two to three large structures known as “bat condos” could be constructed 
near the Lee’s Poole ponds and surrounding wetlands.  Each condo is capable of housing several 
thousand bats and support maternal colonies for pup-rearing.  Nightly feeding of bats over 
ponds and wetlands could 
significantly impact mosquito 
popula�ons. 
 
Bat structures could be complimented by installing tree swallow houses posi�oned around 
ponds and wetlands.  Although the poten�al for mosquito reduc�on from swallows is less than 
from bats, swallows feed during the day when bats are inac�ve to provide round the clock 
predator pressure on flying insects. 
 
Fish and many aqua�c insects are important predators on mosquito larvae and help to control 
popula�ons.  Planned enhancement of the ponds will support a diverse aqua�c fauna that will 
maximize mosquito control provided by natural aqua�c predators. 
 
An interes�ng poten�al for novel mosquito control exists in several na�ve aqua�c plants in the 
genus Utricularia.  These plants are commonly known as bladderworts and are floa�ng aqua�c 
carnivorous plants that feed on small aqua�c insects and crustacea.  At least one study found a 
significant reduc�on in popula�ons of mosquito larvae where one species of Utricularia 
occurred.  Some species of Utricularia can become invasive when introduced outside their 
natural range but introducing one of the several species na�ve to the area to the ponds should 
not pose a risk. 
 
Natural preda�on may not be enough to control mosquitoes within acceptable levels even with 
predator popula�on enhancement.  Currently, the most ecologically friendly ar�ficial control 

FIGURE 1 - EXAMPLE OF A "BAT CONDO" CAPABLE OF HOUSING SEVERAL 
THOUSAND BATS THAT FEED ON FLYING INSECTS AT NIGHT WHEN 
MOSQUITOES ARE ACTIVE. 
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methods are traps using carbon dioxide and other atractants to lure mosquitoes into a trap.  
Traps that rely on ultraviolet light as a lure (e.g. bug zappers) are ineffec�ve for mosquitoes and 
trap far more beneficial insects than pests.  Chemical sprays should be avoided because of 
concerns of chemical and environmental toxicity, and because they kill a broad spectrum of 
non-target organisms as well as disrupt natural food webs.  Another control agent not 
recommended for Lee’s Poole is Bacillus thuringiensis israelensis (a.k.a. Bt) which is widely 
marketed as “organic” or “environmentally friendly mosquito control.  However, several studies 
have shown that prolonged use of B� for mosquito control can lead to reduc�ons in several taxa 
of aqua�c invertebrates, including many insects that are natural mosquito predators. 

5. RECREATION AND TRAILS:  Disturbance from recrea�onal use should be minimized through 
careful design of trail networks, seasonal closures, and other measures to protect important 
habitats.  The following recommenda�ons should be considered: 
• Route trails through uplands and within conifer cover as much as possible to reduce 

disturbance of wildlife by recrea�onists.  Places of interest that are high value wildlife 
areas (e.g. wetlands, open meadows, etc.) should be accessed by looping trails into a few 
access points and then away to minimize the exposure of sensi�ve habitats to disturbance.  
Trails that ring the perimeters of ponds, wetlands, and meadows should be avoided.  The 
objec�ve it to provide enough access to interes�ng habitats and views for recrea�onists to 
enjoying without blazing their only trails, while minimizing the area of sensi�ve habitat 
exposed to chronic disturbance. 

• Consider construc�ng wildlife viewing blinds at key loca�ons.  Blinds are useful for 
accommoda�ng a greater amount of use while keeping disturbance to wildlife at a 
minimum.  Blinds also help to concentrate recrea�onal use to fewer loca�ons by providing 
a des�na�on for hikers and others. 

• Restrict boa�ng ac�vi�es on the ponds to areas within line-of-site of the swimming beach 
or dock.  Secluded coves screened from view could be opened for boa�ng a�er about July 
20 when waterfowl and marsh birds have completed nes�ng. 

• Place signage along trails to inform recrea�onists when they are entering high value 
nes�ng or wildlife use areas and the importance of remaining on trails to minimize 
disturbance. 

• Require pets always remain under control on trails.  Some areas (e.g. marshy wetlands) 
may warrant leash restric�on zones. 

6. ADDITIONAL MEASURES:  In addi�on to the above, the following measures are employed 
throughout Moonlight Basin to minimize impacts to wildlife and their habitats. 

• Sigh�ng building and infrastructure to the extent prac�cal to preserve cri�cal habitat types 
such as riparian areas, wetlands, and grassland and to allow sufficient buffers to minimize 
disturbance to wildlife and maximize open space. 

• Reduce wildlife conflict by requiring residents comply with Bear Smart Big Sky best 
prac�ces that require secure food and garbage storage, maintaining clean construc�on 
sites to eliminate bear atractants, and prohibit feeding wildlife. 

• Require pets to remain confined or under voice control of handlers to eliminate 
harassment of wildlife. 

• Prohibit sheep, goats, beehives and chickens to protect wildlife from diseases spread by 
domes�c livestock and eliminate major predator atractants to reduce conflict with 
wildlife. 
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• Require na�ve vegeta�on for landscaping and plan�ngs which maximizes habitat quality 
for wildlife within developed areas while elimina�ng vegeta�on suscep�ble to wildlife 
damage that leads to wildlife conflict. 

• Maintain hun�ng as a management tool to the extent possible to manage game 
popula�ons within ecologically sustainable levels and minimize risk of outbreaks of 
contagious disease. 

• Con�nue and enhance wildlife monitoring (described previously) so wildlife can be 
adap�vely managed as needed. 

• Owners are provided a copy of the CCRs to inform them of their responsibili�es.



 

FIGURE 2 
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DEPARTMENT OF THE ARMY 
CORPS OF ENGINEERS, OMAHA DISTRICT 

HELENA REGULATORY OFFICE 
10 WEST 15TH STREET, SUITE 2200 

HELENA, MONTANA  59626 
REPLY TO                       
ATTENTION OF 

Printed on               Recycled Paper 

 

July 31, 2019 
 
Regulatory Branch 
Montana State Program 
Corps No. NWO-2005-90100-MTB 
 
Subject:  Moonlight Basin Ranch - Residential Development - Jack Creek  
 
Kevin Germain 
Moonlight Basin Ranch L.P. 
PO Box 160040 
Big Sky, Montana  59716 
 
Dear Mr. Germain: 
 
 In accordance with your request received by this office on April 30, 2019, the 
Department of the Army permit issued to you on June 16, 2005, and extended through June 16, 
2020, is hereby amended to include planned impacts to jurisdictional waters of the United 
States.  The project is located within Section 13, Township 6 S, Range 3 E, Principal Meridian, 
Latitude 45. 3087°, Longitude -111.4303°, Big Sky, Madison County, Montana. 
 

All conditions of the original permit remain in effect.  The new authorization will allow the 
following modified unavoidable impacts: 
     

Work Item Description 

a. 

Permanently impact approximately 0.395 acre of wetland sites 1, 2, 3, 4, 5, 7, 8, 
9, 10, 11, and 13 as depicted in the permit modification request dated April 30, 
2019.  Compensatory mitigation of 0.395 credits will be accomplished at the 
Riverwood Wetland Bank. 

b. 

Permanently impact approximately 0.138 acre of wetland sites 1, 2, 3, 4, and 5 
as depicted in the permit modification request dated April 30, 2019.  
Compensatory mitigation of 0.138 credits will be accomplished at the Riverwood 
Wetland Bank. 

c. 

Permanently impact approximately 0.061 acre of wetland sites 2, 3, 4, 5, 6, 7, 
and 8 as depicted in the permit modification request dated April 30, 2019. 
Compensatory mitigation of 0.395 credits will be accomplished at the Riverwood 
Wetland Bank. 

    
  

  



-2- 
 

Printed on               Recycled Paper 

 

 
  Please refer to identification number NWO-2005-90100-MTB in any correspondence 
concerning this project.  If you have any questions, please contact Robert Cole at 10 W 15th 
Street, Ste 2200, Helena. Montana 59626-9705, by email at Robert.H.Cole@usace.army.mil, or 
telephone at (406) 441-1363. 
 
 Sincerely, 
 
 
 
 
 Robert H. Cole 
                                                                            Regulatory Project Manager 
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MBW&S Capacity Letters  





Moonlight Basin Water & Sewer

Water & Wastewater Capacity Analysis

Lee's Pool Subdivision P.U.D.

June 2019

Water Supply

Table 1. Water Capacity Summary Table 2. Existing Wells

Source Capacity Well Yield* =>  296 gpm Well Yield Units

Source Capacity per Day* =>  426,240 gallons PW1 45 gpm

*(with largest well out of service) PW2 85 gpm

PW3 130 gpm

2018 Maximum Day =>  138,036 gallons PW4 66 gpm

Committed Developments =>  81,164 gallons PW5 100 gpm

Proposed Development =>  91,005 gallons Total 426 gpm

Remaining Capacity =>  116,036 gallons

Approximate Remaining Capacity =>  211 units

Table 3. Existing, Committed, and Proposed Developments ‐ Water

Development Unit Type # of Units

Max. Day 

Demand (gal)

Landscaping 

Area (sf)

Irrigation 

Demand 

(gpd)

Total 

Demand 

(gpd)

Existing

Residential and Commercial ‐ 285 ‐ ‐ ‐ 138,036

Committed

Vacant Lots custom 18 12,609 27,000 2,066 14,675

Lower Ulery's 1 home 9 7,200 13,500 1,033 8,233

Lower Ulery's 2 cabin 6 2,700 3,000 230 2,930

Lodge Residences condo 13 6,750 9,750 746 7,496

SW Entry condo 18 8,100 10,800 827 8,927

Lower Ulery's 3 (Residential) mixed 32 16,600 11,250 861 17,461

Lower Ulery's 3 (Commercial) ‐ 1 5,000 25,000 1,913 6,913

Madison Overlook 1 custom 13 9,750 19,500 1,492 11,242

Lower Ulery's 4 cabin 5 3,000 3,750 287 3,287

Subtotal 115 81,164

Proposed

Lee's Pool Subdivision mixed 132 70,364 ‐ 20,641 91,005

Wastewater Treatment Notes

Table 4. Wastewater Capacity Summary

Treatment Facility #2 Capacity =>  240,000 gpd

2018 Maximum Day =>  5,000 gallons

Committed Developments =>  31,350 gallons

Proposed Development =>  70,364 gallons

Remaining Capacity =>  133,286 gallons

Approximate Remaining Capacity =>  267 units

Table 5. Existing, Committed, and Proposed Developments ‐ Wastewater

Development Unit Type # of Units

Max. Day 

Demand (gal)

Existing

Existing ‐ ‐ 5,000

Committed

Lower Ulery's 3 (Residential) mixed 27 13,600

Lower Ulery's 3 (Commercial) ‐ 1 5,000

Madison Overlook 1 custom 13 9,750

Lower Ulery's 4 cabin 5 3,000

Subtotal 46 31,350

Proposed

Lee's Pool Subdivision mixed 132 70,364

1. Existing residential and commercial 
development unit counts in Table 3 are as of 
the beginning of 2018.

2. All water demand quantities in Table 3 
are from the DEQ submittals for the 
individual developments.

3. The balance of the units shown for Lower 
Ulery’s 1 and 2 under committed in Table 3 
are included in the existing count.

4. Existing development in Table 5 consists 
of the Madison Village Base Area; all other 
existing and committed developments are 
served by Treatment Facility #1.

5. Approximate Remaining Capacity (units) 
is based on an average gpd/unit and is 
subject to change.

6. The Lee's Pool Subdivision consists of 132 
residential units and commercial 
development.

File: MBW&S Lee's Pool Capacity Analysis.xlsx Prepared By: Beartooth Engineering, PLLC Date Printed: 6/4/2019
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Units
388
85

250
723

Allocated 
ODP Units

Platted 
ODP 
Units

Remaining 
ODP Units

Units Allocated 
From Water Rights 

Above1

LODGE1 370 370 0 323
PONY VILLAGE 140 140 0
ULERY'S LAKE 84 82 2 82
MADISON VILLAGE 380 380 0
OVERLOOK 76 13 63 13
GOLF COURSE 77 77 0
LOWER HILLSIDE 35 35 0
HIDDEN LAKE 77 77 0
THREE PEAKS 136 136 0
LEE'S POOL2 140 140 0

160+ ACRE RANCHES1 19 5 14 0
TERRITORY RESERVE I 34 34 0
TERRITORY RESERVE II 33 33 0
TERRITORY RESERVE III 17 17 0
ULERY'S LAKE (COS 1017) 1 23 23 0 0

TIMBER RIDGE1 6 6 0 0

STRAWBERRY RIDGE1 4 4 0 0
Total 1651 503 1148 418

305

1552
723
829

Foot Notes:

WATER RIGHT SUMMARY
27-Aug-19

The above referenced water rights are currently serving or proposed to serve the following neighborhoods. The 
exceptions are subdivisions that have individual wells for each home site. Use of wells is counted in the total of 
1651 ODP Units but not against the density units available through water rights. This is noted in the chart where 
applicable.

Total remaining units from water rights listed above:

Water Right #
41H-30005212

41H-99524

Total
41H-30013630

Moonlight currently has three water rights approved 
for residential development, listed to the right:

Water Rights – Moonlight currently has water rights (41H-30005212, 41H-99524 and 41H-30013630) to provide 
for a total of 723 units. We have 305 units remaining in the above rights that will be applied to the Lees Pool 
Subdivision. A change application to include the Lees Pool location was applied for in March of 2019 and is 
anticipated to be issued in spring of 2020. See Table Below. The 160 units for the Lees Pool subdivision are 
dedicated as part of 305 units remaining in our existing water rights. Moonlight has a pending water right 
application for the balance of the units in the ODP that should be approved in the next year. 

2. During the platting process, the unit density allocation for Lee's Pool will be increased from 140 to 
approximately 160, and a corresponding reduction will be made in allocations of ODP units to other projects 
and lots.

Total units which are included in the final water right application (41F-30070321):

1. Diamond Hitch Sub (47), 160+ Acre Ranches (19), Ulerys Lake COS 1017 (23), Timber Ridge (6) and 
Strawberry Ridge (4) are or will be served by individual wells. These 99 units are included in the 1651 total ODP 
units but not in the allocation of the existing 723 water rights units.

A Place of Use Change Application was submitted to the MT DNRC in March of 2019 to encompass all of the 
proposed development areas in Moonlight. It is anticipated the Change Application will be approved by June of 
2020.

Moonlight submitted its final water right application (41F-30070321) for the remaining 829 units in March of 
2014. We have been addressing concerns of the DNRC as well as FWP. We anticipate an agreement signed with 
FWP by September 2019 and anticipate final issuance of the water right by DNRC in 2021.

Total units in the ODP that may require water rights1:
Total units included in water rights 41H-30005212, 41H-99524 and 41H-30013630:
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